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DEFERRED PROSECUTION: SHOULD 
CORPORATE SETTLEMENT AGREEMENTS BE 
WITHOUT GUIDELINES? 


TUESDAY MARCH 11, 2008 

House of Representatives, 

Subcommittee on Commercial 

AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:40 a.m., in 
room 2141, Rayburn House Office Building, the Honorable Linda 
Sanchez (Chairwoman of the Subcommittee) presiding. 

Present: Representatives Conyers, Sanchez, Johnson, Lofgren, 
Delahunt, Cohen, Cannon, Feeney, and Franks. 

Staff present: Eric Tamarkin, Majority Counsel; Daniel Flores, 
Minority Counsel; and Adam Russell, Professional Staff Member. 

Ms. Sanchez. This hearing of the Committee on the Judiciary, 
Subcommittee on Commercial and Administrative Law will now 
come to order. I will now recognize myself for a brief statement. 

I have called today’s hearing to shed light on the use of pre-trial 
prosecution agreements in corporate crime cases, a growing prac- 
tice that has so far been operating mostly in the shadows without 
guidelines and without oversight. Today’s hearing is not being held 
with prejudice for or against deferred prosecution and non-prosecu- 
tion agreements, but rather with concern about the number of un- 
answered questions surrounding them. 

The concept of deferred prosecution originated as a rehabilitation 
option for non-violent juvenile and drug offenders. After prosecu- 
tors file an indictment, the prosecution is put on hold in exchange 
for commitments by the offender to reform and provide restitution. 
If the offender meets the obligations in the agreement, prosecutors 
may ask a judge to dismiss the indictment. 

In the past 6 years, the Justice Department has increasingly re- 
lied upon a similar tool for white-collar crimes, usually involving 
private corporations. In such cases, an independent corporate mon- 
itor is often hired to determine whether the target corporation has 
complied with the obligations in the deferred prosecution or non- 
prosecution agreement. 

Late last year, I was troubled to learn of what appeared to be 
a back room sweetheart deal where New Jersey U.S. attorney, 
Christopher Christie appointed John Ashcroft, the former attorney 
general, to serve as an independent corporate monitor and collect 

( 1 ) 



2 


fees between $28 million and $52 million. I was also concerned to 
learn from press accounts that Mr. Ashcroft was selected with no 
public notice and no bidding, and he had to use considerable time 
to prepare for the assignment and learn more about the business 
that he was contracted to monitor. 

When I continued to investigate the issue of deferred prosecution 
agreements and the appointment of independent corporate mon- 
itors, I discovered that the parties to these agreements were oper- 
ating in a wild west type of environment with no laws and no Jus- 
tice Department guidelines. Less than 24 hours before today’s hear- 
ing, the department sent us a memo mapping out some guidance 
with regard to the selection and use of monitors. And while I do 
believe that this may be a good start, uncertainties still remain as 
to how monitors should be selected and how these agreements 
should be structured. 

The absence of standards governing how independent corporate 
monitors are selected has resulted in a hodge-podge of approaches 
across jurisdictions. For example, in several agreements prosecu- 
tors selected the monitor, typically after consulting with the cor- 
poration. In others, the corporation selected the candidate. 

Additionally, a few agreements provide for collaboration among 
the corporation, regulators, and prosecutors in the selection. Fi- 
nally, in at least three agreements, a court played a significant role 
in the monitor’s selection process. 

Furthermore, the current system lacks guidelines to direct how 
independent corporate monitors conduct oversight of the corpora- 
tion once they have been selected. Most monitors are granted broad 
powers to gather information, institute polices, and oversee compli- 
ance. 

For example, in one matter, the monitor had the power to “re- 
quire any personnel action, including termination regarding indi- 
viduals who were engaged in or were responsible for the illegal con- 
duct described in the information.” In essence, the agreement al- 
lowed the monitor to act as the prosecutor, judge, and jury for 
these employees. 

While uncertainty is common in many aspects of deferred pros- 
ecution agreements, one thing does remain certain. The govern- 
ment has tremendous leverage over a corporation entering into an 
agreement. Corporations facing criminal prosecution have an un- 
fair choice. They can either risk a conviction and perhaps even dis- 
solution after trial or be coerced into accepting the terms and the 
monitoring that a prosecutor unilaterally believes are appropriate. 

Unfortunately, because of a lack of transparency in many aspects 
of deferred prosecution agreements, we still don’t know the full 
scope of this issue. On January 10th, Chairman Conyers, Congress- 
man Pascrell and I sent a letter to the Justice Department request- 
ing that the department disclose all deferred prosecution agree- 
ments and the individuals selected as monitors. It has been 2 
months since our request, and we have yet to receive a response. 

While we patiently await the department’s disclosure of informa- 
tion, this hearing serves as a critical starting point of bringing de- 
ferred prosecution agreements and the appointment of monitors out 
from behind the shadows. Accordingly, I look forward to probing 
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these issues further and considering whether legislation in this 
area is appropriate. 

I would like to recognize now the Ranking Member of the full Ju- 
diciary Committee, Mr. Smith, who has joined us and has some 
opening words. 

Mr. Smith. Thank you. Madam Chair. I really don’t have an 
opening statement. I do want to, however, welcome former Attor- 
ney General John Ashcroft to our hearing today. I know what he 
is going to say, and I agree with it. And I just appreciate his taking 
the time to be here today. 

Madam Chair, I also want to read an excerpt from an article in 
the New York Times today that speaks to the subject matter that 
we are here to discuss. And here is the exact quote from the New 
York Times article today. 

“Outside lawyers who have reviewed Mr. Ashcroft’s fee schedule 
said it was not out of line.” Madam Chair, if you read that in the 
New York Times, that says a whole lot. And so, I just appreciate 
their commentary, and I appreciate your having this hearing today. 
With that, I will yield back. 

Ms. Sanchez. I thank the Ranking Member of the full Com- 
mittee, Mr. Smith, and would like to recognize at this time our dis- 
tinguished Ranking Member of the Subcommittee, Mr. Cannon. 

Mr. Cannon. Thank you. Madam Chair. I would ask unanimous 
consent to have my full statement entered into the record. 

Ms. Sanchez. Without objection, so ordered. 

[The prepared statement of Mr. Cannon follows:] 
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Prepared Statement of the Honorable Christopher B. Cannon, a Represent- 
ative IN Congress From the State of Utah, and Ranking Member, Sub- 
committee on Commercial and Administrative Law 


Opening Statement of Ranking Member 
Chris Cannon at “Hearing on Deferred 
Prosecution: Should Corporate Settlements 
Agreements Be Without Guidelines?” 
Tuesday, March 11th, 10:30 p.m., 2141 RHOB 


Thank you Madam Chair, and welcome to our 
witnesses. 


I want to extend a particularly warm welcome to our 
esteemed former Attorney General, John Ashcroft. 
Your service to our country has been long, honorable, 
and, through your leadership of the Department of 
Justice after 9/11, heroic. It continues today, and I 
thank you for your appearance. 
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I look forward to our hearing today, because this is an 
area in which I believe our oversight can be fruitful. 

The subject of corporate deferred prosecution 
agreements has received much recent attention. 

The Attorney General, in his recent oversight 
hearings before this Committee and the Senate 
Judiciary Committee, has already said that the 
Department is looking into whether more guidelines 
in this area would be useful. 

We have an illustrious panel of witnesses who today 
can supply what I hope will be a creative and 
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constructive discussion of what these agreements are, 
how they have evolved, how they help law 
enforcement, and whether their use might indeed be 
promoted by better guidelines. 

If we have such a discussion, it is my hope that the 
Attorney General will be able to take the fruits of our 
hearing, factor them into his consideration, and 
produce better guidelines, if they are called for. 

Deferred prosecution agreements are, of course, a 
tool used in the exercise of prosecutorial discretion. 
As the Supreme Court’ s decision in Heckler v. 
Cheney instructs, prosecutorial discretion is 


3 



7 


something to which we pay extraordinary deference 
in our system of justice. 

It is also something to which we should pay more 
respect in the halls of Congress. 

This term, this Subcommittee and this Committee 
have witnessed the U.S. Attorneys investigation - in 
which the majority played partisan games over the 
Department’s prosecutorial decisions. U.S. 

Attorneys may have been chilled and intimidated as a 
result. 
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This Subcommittee also looked into so-called 
“Selective Prosecution” - in a manner which seemed 
to be just another partisan attack on the Department’s 
exercise of its prosecutorial discretion. 

Just recently, we held a hearing that ostensibly was 
about the Department’s Special Counsel Regulations 
- but that seemed largely an excuse to take the 
Attorney General to task for deciding not to appoint a 
special counsel in the CIA Tapes investigation. 

Whether everyone realizes it or not, the pattern that 
emerges is one of this Subcommittee devoting its 
oversight to partisan attacks against the Department’s 
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exercises of its prosecutorial discretion. That is not a 
good development for this Subcommittee, and it is 
not a good development for the Department, 
regardless of which party is in control. 

The bottom line is that I don’t think we should 
unduly trench on prosecutorial discretion, or stifle 
innovation in its exercise, through our efforts here on 
Capitol Hill. 

But we can provide useful oversight, shine a light on 
features of the use of DBAs, and spur along their 
evolution in a positive way. 


6 
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With that as prelude, what are deferred prosecution 
agreements? 

They are agreements under which a prosecutor, who 
could indict and pursue a company to conviction, 
agrees instead to place a company under a kind of 
pre-conviction “probation.” The company agrees to 
change its ways, pay fines, and submit to monitoring 
to police its conduct. The agreement is made public. 
The company is monitored for a substantial period of 
time. 

If it is then cleaned up, it returns to its normal life. If 
it does not clean up, it is prosecuted. 


7 
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Wrongdoing is rooted out. Deterrence is served. 
And the economy does not unnecessary lose 
otherwise productive companies. Instead, those 
companies are righted. 

In the corporate crime area, isn’t this the greatest 
thing since sliced bread? 

One only has to look at the wreckage of Arthur 
Andersen to see how valuable the advent of deferred 
prosecution agreements is. 


8 



12 


In the wake of the Enron scandal, Arthur Andersen 
came under suspicion, was indicted, and was 
convicted. The company, as a result, was destroyed. 
Thousands of jobs were lost. Millions of dollars 
went to the ash heap. Competition among the very 
few national accounting firms was significantly 
reduced. The economic consequences reached 
throughout the economy. 

The Supreme Court eventually reversed Arthur 
Andersen’s conviction. But it was too late. The 
damage was done. Arthur Andersen was gone. 


9 
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What a contribution a deferred prosecution 
agreement could have made in that case. 

Again, wrongdoing would have been rooted out. 
Deterrence would have been served. But innocents 
would not have suffered. And the economy would 
hot have incurred substantial, unnecessary losses. 

It was, in fact, in the wake of the Arthur Andersen 
case that the light went on at the Department of 
Justice, and hard-working, creative, dedicated 
prosecutors seized on and promoted this simple, 
elegant idea as a better way to serve the public while 
combating corporate crime. 


10 
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The guidelines for the use of deferred prosecution 
agreements are not extensive. Through the so-called 
Holder, Thompson and McNulty memos, the 
Department has begun to articulate clear standards 
for their use. Recent questions have arisen over the 
role of the corporate monitor in their use, and this is 
an area in which more standards might be explored. 

A more clearly articulated, publicly understood and 
accepted framework under which monitors are 
selected, deployed and compensated could help free 
the use of deferred prosecution agreements from 
appearances of impropriety. 


11 
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The establishment of such a framework could 
actually help to protect prosecutors and monitors 
from those who would bandy about baseless 
allegations and insinuations of misconduct - 
allegations that sometimes may be aimed only at 
chilling prosecutors and monitors in the service of the 
public. 

If our consideration of these issues today can help the 
Department find a way to free itself of the 
distractions of such fabricated scandals, then we will 
indeed have made a contribution. 


12 
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If our discussion today can point the Department to 
better innovations in the exercise of its prosecutorial 
discretion, then we will have helped our system of 
justice. 


I yield back the remainder of my time. 
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Mr. Cannon. And I do that because I understand Mr. Ashcroft 
has a travel obligation he has informed the majority of and would 
need to leave at 12 . And I think that he ought to have plenty of 
time to respond to the allegations that are being made. 

You made a point of Mr. Christie’s involvement. He has been a 
remarkably effective prosecutor. And to a degree that becomes an 
issue I hope that we could address that. But I would like to thank 
you, Madam Chair, for this hearing. As you know, we have talked 
about the concerns that I have with prosecutorial discretion. And 
we have a marvelous panel here for addressing that issue and in 
particular, as it relates to the matters that we have before us 
today. 

So I hope that we come out of here with a much expanded view 
of what the possibilities are for, not only helping U.S. attorneys 
handle the extraordinary burdens that they have, but also helping 
us focus on how we in Congress and particularly, this Committee 
can become much more involved in the process of where we are see- 
ing prosecutorial discretion is handled throughout the country. So 
I want to thank you again for drawing this panel together. 

I want to thank all the panelists for being here today. I suspect 
this will be a very interesting hearing. And I hope we can clear the 
air and allow Mr. Ashcroft to have the opportunity to respond with 
particulars to the suggestions of the possibility of impropriety, re- 
ferring back to what Mr. Smith has just said, when the New York 
Times suggests that things don’t seem out of line, there is probably 
a pretty good guess that they are not. 

But I think it would be very important that we have the oppor- 
tunity to air both the charges that have been sort of insinuated 
against Mr. Christie and also Mr. Ashcroft and that we get beyond 
that and then start looking at the — we have a marvelous panel of 
people who actually understand these issues in great depth. And 
I hope we can plumb that understanding and learn how to do our 
job or learn what we can do here to be much better at our job. 

So thank you. Madam Chair. I yield back. 

Ms. Sanchez. I thank the gentleman for his statement. 

I would now like to recognize at this time Mr. Conyers, a distin- 
guished Member of the Subcommittee and the Chairman of the full 
Judiciary Committee. Mr. Conyers? 

Mr. Conyers. Thank you. Madam Chairwoman, for holding the 
hearing. You and Chris Cannon are to be commended. And I appre- 
ciate the constructive tone with which we are beginning these off. 
I welcome John Ashcroft as the former attorney general and like- 
wise, all the witnesses. 

All we are doing today, sir, is exploring the Department of Jus- 
tice’s use of corporate settlement agreements. We know that they 
are a useful prosecutorial tool, several aspects of their implementa- 
tion that require congressional oversight and possibly legislative 
attention, as has been suggested. 

Congressional oversight of these agreements is probably essential 
to provide transparency. We understand the importance of these 
agreements as effective prosecutorial tools and respect confiden- 
tiality concerns. We, nonetheless, want to know the number of 
agreements into which the department has entered these agree- 
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ments and the details around them. I am going to ask that of the 
Department of Justice. 

How many of these kinds of agreements are floating around? And 
it is important in light of the fact that the number of these agree- 
ments have increased dramatically during the tenure of our star 
witness here, former Attorney General John Ashcroft. 

In an effort to obtain information regarding the agreement, as 
Chairwoman Sanchez has indicated, we are still waiting to receive 
a response from the attorney general. Now, despite the guidance 
that the department released yesterday afternoon regarding the 
use of corporate monitors in these agreements, this guidance still 
fails to ensure uniformity in the agreements themselves. Indeed, 
some agreements require the implementation of compliance pro- 
grams, restitution, and fines while others do not. 

While it may be necessary to fashion some agreements on a case- 
by-case basis, and we can concede that, general uniformity could 
ensure the fairest application. We hope that we will have these 
concerns addressed during the hearing today. 

We hope that the recently-released department guidelines re- 
garding the selection of corporate monitors are successful applied 
and implemented, because otherwise there is the potential for de- 
partment politicization. One such example for this potential has 
arisen in the agreement between Zimmer Holdings and the United 
States Attorney’s office in which Attorney Christopher Christie, 
who has been described here as a stellar U.S. attorney, a trial ex- 
pert, but that we still have a problem with the naming of our 
former Attorney General John Ashcroft as corporate monitor. 

Pursuant to this agreement, they have agreed to pay Mr. 
Ashcroft’s firm anywhere from between $28 million and $52 mil- 
lion. And if it is not asking too much, we would like to know ex- 
actly how much is involved here. 

Prior to the appointment of our former attorney general, there 
was neither public notice of the monitor position nor any public 
bidding for the assignment that we know of. This highlights the 
concern that brings us all here this morning. 

We must assure the public that the Department of Justice is not 
rewarding political allies in a forum where prosecutorial independ- 
ence is absolutely necessary. Our investigation into the removal of 
nine U.S. attorneys has taught us, unfortunately, that the depart- 
ment can be politicized in a way that undermines public con- 
fidence. And so, we hope that the department guidelines released 
yesterday accomplish the goal of restoring public confidence. 

And finally, there ought to be independent judicial oversight of 
corporate settlement agreements because currently there is no 
transparency and no requirement that they be made public. Judi- 
cial oversight would help to ensure greater legitimacy of these 
agreements by providing a neutral decision-maker to prevent 
abuses and politicization as well as ensure proper completion of the 
terms of the agreements. 

And so, I hope that all of our witnesses will help throw light on 
a subject that has not been examined up until now. And that is 
why I commend this Committee and its leadership for holding this 
hearing today. 

Thank you. Madam Chair. 
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Ms. Sanchez. I thank the gentleman for his opening statement. 

And at this time, I would like to welcome two of our colleagues 
who have joined us on the dais, Mr. Pascrell and Mr. Pallone. They 
are not Members of the Subcommittee, but they will be listening 
in and providing testimony for our second panel. 

Without objection, other Members’ opening statements will be in- 
cluded in the record. And without objection, the Chair will be au- 
thorized to declare a recess of the hearing at any point. 

I am now pleased to introduce our witness panel for today’s hear- 
ing. Our first witness is Mr. John Ashcroft. Mr. Ashcroft serves as 
chairman of the Ashcroft Group, LLC, which provides confidential 
strategic consulting and crisis counseling to major international 
corporations. Prior to forming the Ashcroft Group, Mr. Ashcroft 
served during the first term of President George W. Bush from 
2001 until 2005 as the 79th U.S. attorney general. 

During his tenure as attorney general, the corporate fraud task 
force was established within the department to restore integrity to 
the marketplace. Prior to his appointment as attorney general, Mr. 
Ashcroft was elected to the U.S. Senate in 1994 and served on the 
Senate Judiciary, Foreign Relations, and Commerce Committees. 

From 1985 through 1993, Mr. Ashcroft served as governor of Mis- 
souri and served as chairman of the non-partisan National Gov- 
ernors Association in 1991 and 1992. He received awards from the 
Business Roundtable, U.S. Chamber of Commerce, and National 
Federation of Independent Businessmen for his service in the Sen- 
ate. 

We want to welcome you, Mr. Ashcroft. 

Our second witness is Timothy Dickinson. Mr. Dickinson is a 
partner in the Washington, D.C. firm of Paul, Hastings, Janofsky 
& Walker, LLP. Mr. Dickinson’s practice is devoted primarily to 
international commercial matters, including all aspects of political 
risk insurance, the Foreign Corrupt Practices Act, U.S. export laws, 
and economic sanctions. Mr. Dickinson works closely with a wide 
range of industries on FCPA matters, including establishment of 
compliance programs, due diligence in acquisitions, special inves- 
tigations, and defense before U.S. regulators. 

In 2005, Mr. Dickinson was appointed independent expert by 
Monsanto as part of a deferred prosecution agreement with the De- 
partment of Justice. Mr. Dickinson is currently an adjunct pro- 
fessor at the University of Michigan Law School where he teaches 
trans-national law and international commercial transaction. He 
has served on the board of editors of the FCPA Reporter since 1997 
and is the director of the International Law Institute course on 
government integrity and anti-corruption initiatives. 

Welcome to you, Mr. Dickinson. 

Our third witness is David Nahmias. Is that a correct pronuncia- 
tion? Mr. Nahmias is the United States attorney for the Northern 
district of Georgia. He serves as the chief Federal law enforcement 
officer in that district representing the United States in all crimi- 
nal and civil litigation in Federal court. 

In January of 2005, Mr. Nahmias was appointed to serve on the 
attorney general’s advisory committee of the United States attor- 
ney, which reviews and recommends policies for Federal prosecu- 
tors nationwide. The attorney general also appointed Mr. Nahmias 
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as chairman of the White Collar Crime Subcommittee in October 
of 2007. 

Prior to his appointment as the U.S. attorney, Mr. Nahmias 
served as a deputy assistant attorney general in the criminal divi- 
sion, the fraud section, the appellate section, and the capital case 
unit. Mr. Nahmias practiced with the law firm of Hogan & Hartson 
in Washington, D.C. and served as a law clerk for Judge Warren 
Silverman of the U.S. Circuit Court for the District of Columbia 
and for Justice Antonin Scalia of the Supreme Court of the United 
States. 

Welcome to you, Mr. Nahmias. 

Our fourth witness is George Terwilliger. Is that the correct pro- 
nunciation? Thank you — a partner with the law firm of White & 
Case, LLP, Mr. Terwilliger’s clients include national and inter- 
national companies and prominent individuals. He has represented 
the interests of major corporations and other institutions in civil 
and criminal enforcement proceedings, including financial crimes 
and environmental, anti-trust, health care, and tax matters, among 
others. 

Prior to joining White & Case, LLP, Mr. Terwilliger served as 
the presidential appointee in two Administrations. He was the dep- 
uty attorney general in charge of all Justice Department oper- 
ations, including crisis response. He also served as a presidentially 
appointed United States attorney for 5 years and for 8 years as a 
Federal prosecutor. 

Welcome again to you. 

Our final witness on our first panel is Brandon Garrett. Pro- 
fessor Garrett joined the University of Virginia Law School faculty 
in 2005 as an associate professor of law. His areas of research and 
publication include criminal procedure, wrongful convictions, ha- 
beas corpus, corporate crimes, civil rights, civil procedure, constitu- 
tional law, and new forms of public governance. 

Prior to joining the University of Virginia School of Law faculty. 
Professor Garrett worked as an associate in New York City at 
Cochran, Neufeld & Scheck, LLP litigating wrongful convictions, 
DNA exoneration, and police brutality cases. He clerked for the 
Honorable Pierre Leval of the U.S. Court of Appeals for the 2nd 
Circuit. 

I want to thank you all for your willingness to participate in to- 
day’s hearing. Without objection, your written statements will be 
placed into the record in their entirety. And we are going to ask 
that you please limit your oral remarks to 5 minutes. 

You will note that we have a lighting system that starts with a 
green light when your testimony time starts. At 4 minutes, you will 
get the yellow warning light that you have about a minute left to 
conclude your testimony. And then when your 5 minutes have ex- 
pired, you will see the red light. 

If you are caught mid-sentence when the red light comes on, we 
will naturally allow you to finish your last thought before moving 
on to our next witness. After each witness has presented his or her 
testimony. Subcommittee Members will be permitted to ask ques- 
tions subject to the 5-minute limit. 

With that, I would now invite Mr. Attorney General to please 
begin his oral testimony. 
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TESTIMONY OF THE HONORABLE JOHN ASHCROFT, 

THE ASHCROFT GROUP, LLC, WASHINGTON, DC 

Mr. Ashcroft. Good morning. And, Chairman Conyers, and 
Madam Chairwoman Sanchez, and other Members of the Com- 
mittee, my written testimony has about eight points, which I would 
like to summarize in my oral remarks now and see if I can get that 
done in 5 minutes. 

You have covered point one, my experience. And I thank you for 
reminding folks that I served as state auditor, state attorney gen- 
eral, governor of the state, senator. United States senator, serving 
on Committees like Labor and Human Resources and serving as 
the attorney general of the United States. I thank you. 

Point two — the public safety effort that we rendered at the De- 
partment of Justice is one which is important and should be consid- 
ered. While most Americans focused on the Department of Justice’s 
record in successfully preventing another attack after September 
11th, violent crime dropped to a 30-year low. Teen drug use 
dropped for the first time in a decade. Gun crime fell to record 
lows. 

The department won the largest health care fraud cases in the 
Nation’s history. There was a 73 percent increase in health care 
fraud recoveries totaling $4.5 billion. And after the corporate ma- 
lignancies of the 1990’s surfaced, shaking worldwide confidence in 
our financial markets, we organized the corporate fraud task force, 
which reestablished a standard of integrity restoring America’s rep- 
utation for sound and secure markets. In dozens of corporate fraud 
prosecutions, over 600 corporate criminals were convicted, includ- 
ing 31 chief financial officers. 

Point three — deferred prosecution agreements protect the Amer- 
ican public from corporate criminality while placing the cost of that 
protection on the corporate wrongdoers, not on the taxpayers. My 
fellow panel members have written about job loss and functional 
dislocations of traditional criminal prosecutions destroying entire 
corporations rather than addressing limited malignancies. 

In my experience, prosecutors understand that a corporate indict- 
ment can be a corporate death sentence. A deferred prosecution can 
avoid the catastrophic collateral consequences and costs that are 
associated with corporate conviction. 

Point four — as we seek to achieve with other tools in law enforce- 
ment, we should constantly seek to improve deferred prosecution 
agreements. As a result, I welcome and I support the principles an- 
nounced in the additional guidelines from the Department of Jus- 
tice. 

Point five — as attorney general, I instructed every U.S. attorney 
to — and I did this personally eyeball to eyeball. I had meetings 
with each of them — to be blind to the party affiliation and political 
preferences of individuals. That principle guided my endeavors, in- 
cluding deferred prosecution agreements. It was true then. It 
should be true now. 

Partisan consideration should be totally unwelcome in the en- 
forcement of our Nation’s laws. I learned only last week that dur- 
ing my tenure more Democrats were appointed as monitors than 
were Republicans. Partisan affiliation should neither qualify nor 
disqualify a person from being selected to do public service in the 
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role of a monitor. The focus should he on the quality of service and 
the results that are expected. 

Point six — A monitor should he independent, should demand the 
highest quality work and the finest professional standards and he 
unwavering in the face of pressure. As you may or may not recall, 
there were plenty of people who attacked me for the way that I 
chose to defend America from terrorism. Those assaults did not 
shake my commitment to protect innocent American lives from ter- 
rorist attacks. 

Similarly, a monitor should he immune to pressure and should 
not allow attacks from whatever sources to contaminate the cause 
of justice. I will not allow external pressures to compromise my re- 
sponsibilities as a monitor. 

Point seven — a monitor protects the public from further corporate 
abuse. In my case, five monitors are charged with reforming an en- 
tire industry which is mired in criminal allegations of Medicare 
fraud and kickbacks to surgeons. There are pending criminal cases 
against defendant corporations, corporations that have already paid 
$311 million in civil settlements. There is an active, ongoing crimi- 
nal investigation into multi-million dollar payments to physicians 
that might have altered physicians’ judgments about which devices 
they will implant or prescribe for their patients. 

A surgeon who makes decisions based on the receipt of illegal 
kickbacks violates his responsibility to his patients, breaches the 
public trust, and breaks the law. It must be stopped. 

Point number eight 

Ms. Sanchez. Mr. Ashcroft, your time is expired. But we will 
allow you to go ahead and summarize your final points before we 
move on. 

Mr. Ashcroft. Thank you very much. The marketplace rewards 
corporations who from the chaos of contamination bring the clarity 
of integrity. On January 29, 2008, Zimmer, for which I am the 
monitor, publicly announced that it will expand its compliance pro- 
gram to all product lines and all of its global operations, reforms 
that are well beyond the mandates of the deferred prosecution 
agreement. 

After the first full quarter working with our monitoring team, 
Zimmer reported adjusted net earnings of $276 million, a 28 per- 
cent increase over the previous quarter. Zimmer now projects ad- 
justed net earnings to exceed $1 billion in 2008. Following these 
announcements, the corporation’s market capitalization increased 
$2.1 billion. 

The $2.1 billion increase is in direct contrast to the steep market 
decline in stocks generally this year. The marketplace rewards a 
commitment to corporate integrity and results. 

In summary, effective deferred prosecution agreements can pro- 
tect taxpayers. They can serve the cause of justice and enhance cor- 
porate integrity. And I thank you for the additional time. 

[The prepared statement of Mr. Ashcroft follows:] 
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Prepared Statement of the Honorable John D. Ashcroft 


Testimony of 

The Honorable John Ashcroft 
Former United States Attorney General 
Chairman, The Ashcroft Group, LLC and Monitor for Zimmer, inc. 


Good Morning, i am here today at your request to discuss policy issues 
associated with the use of deferred prosecution agreements. I look forward to 
answering the Committee's questions. 

Raised in Springfield, Missouri, I attended public schools until enrolling at Yale 
University, where i graduated with honors in 1964. I received my Juris Doctor from the 
University of Chicago in 1967. Prior to entering public service, I taught business law at 
Southwest Missouri State University in Springfield. I co-authored multiple editions of 
two college law textbooks with my wife, Janet, who is also an attorney. My career of 
public service began in 1973 as Missouri Auditor. I was later elected to two terms as 
the state’s Attorney General. My colleagues in the non-partisan National Association of 
Attorneys General elected me as their President. 

I served as Governor of Missouri from 1985 through 1993. As the State's Chief 
Executive Officer, I balanced eight consecutive budgets, building a $120 million budget 
surplus, a new “rainy day” fund and a $190 million cash operating reserve. My 
management earned Missouri the highest triple-A rating from the three major Wall 
Street bond rating agencies, while Missouri’s per capita state and local tax burden 
ranked 49th in the nation. Financial World and City and State magazines credited me 
with making Missouri one of the best financially managed states. In 1991, the non- 
partisan National Governors Association voted me Chairman, 

I was elected to the U S. Senate in 1994, where I championed greater fiscal 
responsibility. As a member of the Senate Judiciary and Commerce Committees, I 
helped to reform laws regulating the telecommunications, aviation, transportation, 
banking and information technology industries. In the Senate, I also served on the 
Labor and Human Resources Committee (now referred to as the Health, Education, 
Labor and Pensions Committee) which had oversight responsibility concerning Federal 
health care laws and policies. 

President George W. Bush announced his decision to nominate me to serve as 
U.S. Attorney General on December 22, 2000. As U.S. Attorney General, I ran the 
world’s largest international law firm, a national prison system and the world’s finest law 
enforcement agencies. Relying on my executive experience, I emphasized strategic 
management, integrating strategic planning, budgeting and performance measurement 
across the Department of Justice. 

As Attorney General of the United States from 2001 to 2005, I was the Chief 
Executive Officer of a Cabinet agency larger than most Fortune 500 corporations. In 
that period, the Department of Justice had 112,000 employees and an annual operating 
budget of $22 billion. For the first time in its history, under my leadership, the 
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Department of Justice earned a clean audit opinion, a standard matched for each of the 
four years of my service. During my tenure as Attorney General, the Department of 
Justice aggressively and successfully prosecuted a wave of high-profile corporate fraud 
scandals and won the largest healthcare fraud cases in our nation’s history. Over my 
four years of service, there was a 73% increase in monetary recoveries from healthcare 
fraud settlements and judgments, totaling nearly $4.5 billion. In our pursuit of dozens of 
corporate fraud scandals, over 600 corporate criminals were convicted, including 31 
Chief Financial Officers. 

Today, I serve as the Chairman of The Ashcroft Group, LLC and related 
enterprises which provide confidential strategic consulting and crisis counseling to major 
international corporations. I also hold the rank of Distinguished Professor of Law and 
Government at Regent University. 


Investigation of Zimmer. Inc, and Other Orthopedic Industry Companies 

As outlined in my February 15, 2008 correspondence to the Committee, I am 
limited in my ability to discuss particulars of United States v. Zimmer, the pending 
criminal case in the Federal District Court of New Jersey. As the Monitor in this case, 
my legal duties require me to exercise impartial, independent judgment regarding the 
conduct of this charged defendant in the United States District Court, District of New 
Jersey and to assist the United States Department of Justice in the ongoing criminal 
investigation of the broader orthopedic industry. Certain comments about the details of 
these legal responsibilities would violate both my ethical responsibilities as expressed in 
the American Bar Association Model Rules of Professional Responsibility and under the 
District of Columbia Bar Association Rules of Professional Conduct. 

The deferred prosecution agreement governing my responsibilities as the Monitor 
to Zimmer, Inc. was entered into between the United States Attorney for New Jersey 
and Zimmer, Inc. on September 27, 2007 (the “DPA”). The DPA defines my 
responsibilities to both the United States Attorney (“Office”) and to the “Company”, as 
Zimmer is referred to in the DPA, A non -exhaustive list is included at the end of this 
testimony. 

As the Committee is aware, there are five hip and knee replacement 
manufacturers currently under deferred prosecution agreements and non-prosecution 
agreements with the United States Department of Justice. According to the Department 
of Justice, these companies account for nearly 95 percent of the hip and knee surgical 
implant industry. The goal in addressing these companies’ conduct simultaneously is to 
ensure that the alleged illegal kick-backs to health care professionals would be 
eradicated industry-wide, saving American taxpayers millions of dollars. Eliminating this 
conduct is particularly important within the hip and knee industry because approximately 
two-thirds of such replacements are on patients covered by Medicare. Specifically, the 
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criminal complaints accuse the “companies of using consulting agreements with 
orthopedic surgeons as inducements to use a particular company’s artificial hip and 
knee reconstruction and replacement products."'' 

The investigation leading to those agreements included work done by the Office 
of Inspector General at the United States Department of Health and Human Services 
(“HHS”). On February 27, 2008, Gregory Demske, the HHS Assistant Inspector 
General for Legal Affairs, testified before the Senate Select Committee on Aging on the 
breadth of this alleged conduct. These facts are important to understanding the scope 
and size of the responsibilities of the hip and knee replacement industry monitors. 
Inspector Demske stated that "in 2005, the orthopedic device market for hips and knees 
witnessed domestic sales in excess of $5.1 billion and worldwide sales for more than 
$9.4 billion." He stated further that “[we [HHS]] found that during the years 2002 
through 2006, four manufacturers (which controlled almost 75 percent of the hip and 
knee replacement market) paid physician consultants over $800 million under the terms 
of roughly 6,500 consulting agreements. Although many of these payments were for 
legitimate services, others were not." He noted that even “[r]esearchers reporting in 
medical journals, such as the Journal of the American Medical Association and the New 
England Journal of Medicine , have found that such financial industry-physician 
relationships are pervasive and that the impulse to reciprocate for even small gifts have 
a powerful influence on behavior.”^ 

Physicians who make decisions about which hip or knee replacement is 
implanted in patients should make those decisions solely based on what is in the best 
interests of those patients, A surgeon who makes decisions based on the receipt of 
illegal kickbacks violates his responsibility to patients, breaches the public trust, and 
breaks the law. 

Drawing on my past professional experiences, I have built an exceptional 
Monitoring team of approximately 30 professionals, including lawyers, investigators, 
accountants, and other business consultants, to ensure enforcement of the terms of the 
DPA in this criminal case. These professionals include former United States Attorneys, 
Assistant United States Attorneys, former Federal Bureau of Investigation Special 
Agents, former United States Department of Justice officials serving at the very highest 
levels at the Department, corporate attorneys, intellectual property attorneys, former 
Chief Operating Officers and Chief Executive Officers of major, multi-billion dollar 


^ United States Department of Justice, U.S. Attorney, District of New Jersey, September 27, 2007 press release 

http://wvvw.usdoi.gov/j5so/ni/pres5/index.html . 

^ "Examining the Relationship between the Medical Device Industry and Physicians" Testimony of Gregory E. 
Demske, Assistant Inspector General for Legal Affairs, before the Senate Special Committee on Aging, February 27, 
2008. 
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corporations. Many of these professionals carry degrees from the nation’s best 
institutions including: Yale, Yale Law School, Harvard Business School, Harvard Law 
School, the University of Virginia Law School, Wharton Business School, Georgetown 
Law School, Vanderbilt Law School and the University of Chicago Law School. 


Deferred Prosecution Agreements and Federal Monitor Involvement - 
Background 

Deferred prosecution agreements (“DPA” or “Agreement"), or pretrial diversion 
programs, have a long history in the United States system of justice. Under an 
Agreement, the prosecutor files a criminal complaint against a defendant. However, the 
prosecution of that complaint is deferred while the defendant complies with the terms of 
the Agreement. Once the terms of the Agreement have been met, usually after a set 
period of time, the prosecutor seeks dismissal of the criminal charges. The terms are 
usually significant and require the corporate defendant to take systemic remedial 
measures and to cooperate with the ongoing criminal investigation. 

Deferred prosecution agreements originally were used in the context of juvenile 
offenders so they would not suffer the long term consequences associated with a 
criminal conviction or guilty plea. The same theory applies to the use of such 
Agreements in the corporate context. Collateral damage, or externalities, associated 
with a corporation under the cloud of a Federal indictment or conviction are severe, or 
even fatal. That is particularly true for a corporation which is highly regulated, has 
significant government contracts or whose business is dependent upon a reputation of 
corporate integrity. 

It is my understanding that the United States Department of Justice entered into 
its first Agreement with a corporate defendant in 1992 in the Salomon Brothers case. 
In the late 1990’s and early 2000's corporate scandals began to threaten the stability 
and worldwide trust of the United States economy. The corporate abuses led to the 
formation of the President’s Corporate Fraud Task Force and made uncovering and 
prosecuting corporate fraud a government-wide priority. 

The Corporate Fraud Task Force resulted in a significant increase in 
prosecutions. As previously stated, during my tenure as the Attorney General, 600 
corporate criminals were convicted, including 31 Chief Financial Officers. In addition, 
these prosecutions reminded prosecutors and policy makers of the significant collateral 
damage resulting from a Federal indictment. Before being indicfed for its alleged 
wrongdoing in the Enron scandal, Arthur Andersen was an American accounting icon 
with annual worldwide revenues of $9.3 billion and over 25,000 employees. Following 
the indictment the company collapsed and those 25,000 employees lost their jobs. In 
working with the Corporate Fraud Task Force it became clear to me that while 
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addressing past criminal conduct was important, changing the corporate culture that led 
to the activity was necessary to prevent the offensive conduct from reoccurring. 

The second deferred prosecution agreement was entered into in 1994 with 
Prudential Securities.^ The Prudential Securities case was the first time the United 
States Department of Justice made retaining a monitor a condition of the agreement. In 
the five years following the Prudential Securities case, the Department of Justice 
continued to use deferred prosecution and non prosecution agreements as a tool to 
address corporate wrongdoing and misconduct. In 1999, the Department issued 
guidance in the form of what is commonly referred to as the “Holder Memo”.'* This 
guidance memorandum was drafted by Eric Holder, Jr., the Deputy Attorney General of 
the Department of Justice. It stated, in part, that prosecutors should consider the 
following eight factors in determining whether to charge a corporation for corporate 
fraud or other wrongdoing: 

o Nature/seriousness of offense 

o Pervasiveness of wrongdoing 

o Prior conduct of company 

o Whether company voluntarily disclosed wrongdoing and its willingness to 
cooperate in investigation 

o Adequacy of company's pre-existing compliance program 

o Remedial actions of company to deal with wrongdoing 

o Impact a prosecution may have on innocent third parties, such as 
shareholders, pension holders and company employees 

o Alternative mechanisms of prosecutors to punish company 

The above eight factors were echoed four years later in a memorandum entitled 
“Principles of Federal Prosecution of Business Organizations”, better known as the 
"Thompson Memo”, issued by the then-Deputy Attorney General Larry D. Thompson in 


^See Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate Czar?, 
105 MICH. L. REV. 1713 (2007). 

See Memorandum from Eric Holder, Deputy Attorney General, Department of Justice, to Component Heads and 
United States Attorneys, Bringing Criminal Charges Against Corporations {June 16, 1999), 
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January 2003, which reiterated the above considerations whiie adding a ninth factor, 
company cooperation.^ 

The Department of Justice’s current stance on corporate prosecution and the use 
of corporate monitors is enunciated in a memorandum issued on December 12, 2006 by 
U.S. Deputy Attorney General Paul J. McNulty, which was designed to supersede and 
replace the guidance contained in the Thompson Memo.® 

As noted in the Department of Justice’s press release regarding the McNulty 
Memo, the guidance contained therein continues to require consideration of the factors 
denoted in the Thompson Memo but adds new restrictions for prosecutors seeking 
privileged information from companies. Specifically, the Department created new 
approval requirements that federal prosecutors must comply with before they can 
request waivers of attorney-client privilege and work product protections from 
corporations in criminal investigations. The McNulty Memo instructs federal prosecutors 
that waivers of the attorney-client privilege can only be sought when there is a 
"legitimate need." He states further that when “federal prosecutors seek privileged 
attorney-client communications or legal advice from a company, the U.S. Attorney must 
obtain written approval from the Deputy Attorney General.”' 

A general principle noted in the McNulty Memo concerns the Department’s 
philosophy regarding the prosecution of companies. As stated therein, “[c]orporations 
should not be treated leniently because of their artificial nature nor should they be 
subject to harsher treatment. Vigorous enforcement of the criminal laws against 
corporate wrongdoers, where appropriate, results in great benefits for law enforcement 
and the public, particularly in the area of white collar crime.” Thus, while prosecutors 
must apply the same factors in determining whether to charge a corporation as they do 
with respect to individuals, “due to the nature of the corporate 'person,’” prosecutors 
conducting an investigation, determining whether to bring charges, and negotiating plea 
agreements, must consider the factors previously outlined in the Holder Memo, as 
amended by the Thompson Memo, in reaching a decision as to the proper treatment of 
a corporate target. 


^ See Memorandum from Larry D. Thompson, Deputy Attorney General, Department of Justice, to Heads of 
Department Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (January 20, 
2003 ). 

® See Memorandum from Paul J. McNulty, Deputy Attorney General, Department of Justice, to Heads of 
Department Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (December 
12 , 2006 ). 

’ Department of Justice Press Release: "U.S. Deputy Attorney General PaulJ. McNulty Revises Chargin Guidelines 
for Prosecuting Corporate Fraud", December 12, 2006. 
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In connection with this effort, Deputy Attorney General Paul J. McNulty was 
quoted as saying, “Our efforts to investigate and prosecute corporate fraud in the past 
five years through [President Bush]’s corporate initiative have been tremendously 
successful. With this new guidance, we want to encourage corporations to prevent 
corruption through self-policing and continue to punish wrongdoers through cooperation 
with law enforcement.” 

In addition to preserving innocent employee jobs, deferred prosecution 
agreements are thought to provide an opportunity to preserve shareholder value and 
company market share. They provide defendant companies with legal and business 
guidance on how to conduct their businesses legally and ethically. They do this at the 
expense of the offending business and thereby free Department of Justice resources to 
prosecute other law-breaking companies. A deferred prosecution agreement allows a 
company to maintain operations while rectifying previous wrongdoing or unlawful 
behavior and allows the Department of Justice to resume prosecution in the event a 
company fails to comply with its deferred prosecution agreement responsibilities. 

A Federal monitor has a unique and critical role in the deferred prosecution 
agreement structure. One hundred percent of the monitor's fees are paid for by the 
defendant company. This system has been designed to place the cost of compliance 
onto the defendant company rather than further burdening American taxpayers with the 
cost of rectifying any improper, fraudulent, or illegal activity. 

The fact that no taxpayer money is spent on monitor’s fees helps insulate a 
monitor from political pressure. A monitor and the monitor’s team is a force multiplier 
for the investigators, prosecutors, and regulators to ensure ongoing and meaningful 
changes are made by a company. This protects the public and the corporate 
stakeholders’ interest much better than just allowing a company to pay a large fine and 
agree to systemic changes without any ongoing oversight. 

While a monitor assists the prosecutor in the ongoing criminal investigation, the 
monitor also is responsible for ensuring that the company has systems and processes 
in place to reduce the likelihood that the conduct subject to the criminal complaint will 
occur in the future. My current monitoring responsibilities are unique in this respect. 
Because this investigation involves an entire industry, the monitors involved in these 
five deferred prosecution and non-prosecution agreements have an additional 
responsibility of not only Investigating their own companies, but also assisting in the 
investigations of the other orthopedic manufacturers and providers. The investigations 
also include investigating health care professionals benefiting from improper 
arrangements. 
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Monitor Responsibilities and Authorities under September 27, 2007 Deferred 
Prosecution Agreement /Non Prosecution Agreements 

To address, as precisely as possible, the Monitor’s responsibilities and 
authorities, below is a non-exhaustive list of such responsibilities under the Deferred 
Prosecution Agreement which guides my work.® These are public documents relating to 
the monitorship for which I have responsibility. Because they are matters of public 
record and not law enforcement sensitive information, I am providing concepts from 
those documents as illustrations of the nature of modern monitorship. 

Generally, the DPA requires that Zimmer “retain an outside, independent 
individual (the “Monitor”) selected by the Office, after consultation with the Company, to 
evaluate and monitor the Company’s compliance with the DPA." In addition to 
evaluating and monitoring the Company’s compliance with every aspect of the DPA, the 
Agreement requires that the Monitor fulfill the following additional responsibilities and 
gives the Monitor the following authorities. The Monitor shall: 

1. Have access to all non-privileged Company documents and information 
the Monitor determines are reasonably necessary to assist in the execution of his or her 
duties. 


2. Receive notification by the Company of “any credible evidence of criminal 
conduct or serious wrongdoing relating to federal health care laws by the Company, its 
officers, employees and agents.” 

3. Receive all “relevant non-privileged documents and information 
concerning such allegations.” 

4. Review and evaluate all Company policies, practices, and procedures 
relating to compliance with the Deferred Prosecution Agreement and the below 
subjects. Report and make written recommendations relating to compliance with the 
DPA and those same subjects: 

A. Review corporate structure and governance relative to selecting, engaging 
and paying consultants; 

B. Review the effectiveness of the company’s procedures and practices to 
select, engage and pay consultants and the related legal, compliance. 


^ The Deferretd Prosecution Agreement entered into between the United States Attorney's Office for the District 
of New Jersey and Zimmer, Inc. on September 27, 2007 is available at 

http:www.usdoj.gov/usao/nj/press/files/pdffiles/Deferred%20pros%20agreement2immerfinal.pdf and 
www.zimmer.com. 
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research and development, marketing, sales, internal controls, and finance 
functions; 

C. Review the effectiveness of the company's training and education 
programs in federal and state health care laws concerning relationships 
between the Company and consultants; Medicare, Medicaid, and other health 
care benefit programs; ethics; and compliance and corporate governance 
issues relating to federal and state health care laws; 

D. Review the structure and content of agreements memorializing 
arrangements to engage and pay Consultants in exchange for the provision of 
Services the Company, and the Company’s payments to Consultants made 
thereunder. The Monitor shall have access to and may review all previously 
entered agreements to the extent he or she reasonably deems necessary; 
and 

E. Review the influence, actual or potential, over consultants' selection of the 
Company's product as a result of the financial relationships between 
consultants and the Company. 


5. Monitor and review the company's compliance with the DPA and all applicable 
federal and state health care laws, statutes, regulations, and programs, including the 
Anti-Kickback Statute, relating to the sale and marketing of hip and knee reconstruction 
and replacement products. 

6. Cooperate with federal agencies and provide information about the Company’s 
compliance with the DPA. 


7. Provide written reports to the Office [U.S. Attorney of the District of New Jersey] 
on a quarterly basis, beginning in January 2008 


8. Make recommendations to the Company to take any steps deemed reasonably 
necessary for compliance with the DPA and to enhance the Company's future 
compliance with federal and state health care laws as related to the sale and marketing 
of joint reconstruction and replacement products, and require the Company to take such 
steps when it is agreed that they are “reasonable and necessary” for compliance with 
the DPA. 


9. Retain, at the Company's expense (after consultation with the Company and the 
Office) consultants, accountants or other professionals deemed “reasonably necessary” 
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10. Monitor and approve the Company’s Annual Needs Assessment (the Annual 
Needs Assessment determines the reasonable needs for educational consulting 
services and new product-development consultants).® 


1 1 . Approve modifications to that Annual Needs Assessment. 

12. Review consultant contracts before the Company’s 2008 Annual Needs 
Assessment is approved. Specifically, the Monitor shall: 


o Review and approve all new or renewed consulting agreements; 

o Review, in the Monitor’s discretion, any requests for consulting services; 
and 

o Review, in the Monitor’s discretion, any payments made to consultants 


13. Review consultant contracts executed after the Company’s 2008 Annual Needs 
Assessment is approved. Specifically, the Monitor shall: 

o Review and approve all new consulting agreements; 

o Review, in the Monitor’s discretion, any renewal of a consulting 
agreement; 

o Review, in the Monitor’s discretion, any requests for consulting services; 
and 

o Review, in the Monitor’s discretion, any payments made to consultants 


14. Review, in the Monitor’s discretion, any payments made to Continuing Medical 
Education (CME), reimbursement specialists, any non-physician engineering or 
marketing consultants, or any person excluded from the definition of “Consultant" in the 
DPA. 


15. Review, in the Monitor’s discretion, any payments made to consultants as 
honoraria, fellowships, gifts, donations, charitable contributions and other non-service 
payments. 


^ United States Department of Justice, U.S. Attorney, District of New Jersey, September 27, 2007 press release 

http://wvvw.u5doi.gov/usao/r)i/pres5/index.html 
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15. Review and approve any new or substitute consultants. 


16. Approve any changes to the hourly rate or any payments [to consultants] made 
at a rate other than the hourly rate established by the DPA. 


17. Monitor the consultant [website] disclosure obligations of the Company. 


18. Monitor the information received by the Company's confidential hotline and e- 
mail. Follow up and investigate any allegations of wrongdoing or criminal activity. 

19. Prohibit the Company from entering into any consultant agreement deemed to 
violate the DPA. 

20. Evaluate each new consultant to be considered for a consulting agreement. 

21. Approve the Company's “standard form” for documentation and verification of 
consulting services provided. 

22. Approve any “indirect” compensation or remuneration to consultants. 

23. Ensure that the aggregate royalties paid per project to all Consultants do not 
exceed fair market value. 

24. Approve Company processes to review individual Consultant contributions on 
product development teams to ensure that intellectual property has been provided by 
the Consultant. 

25. Review Company determinations whether “intellectual property” has been 
provided, determine whether royalty based contracts are reasonable in duration. 
Approve the identification of royalty-bearing products, 

26. Approve the Company’s “mandatory participants” for required training. 

27. Approve the Company’s corporate integrity and legal training programs. 

This list of responsibilities guides my daily work and that of my monitoring team. 
It drives our deadlines and our priorities. However, this list reflects just a fraction of a 
monitor’s duties. Because DPAs also require a monitor to determine a company’s 
compliance with all of the requirements under the DPA, to fully appreciate the breadth 
and scope of all of a monitor’s responsibilities you should also review the company’s 
obligations under a DPA. 
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I believe this iist of monitor responsibilities is significantly characteristic of 
previous deferred prosecution agreements. Each agreement addresses a unique set of 
facts, corporate culture, and challenges. Not only do the circumstances of various 
monitorships differ, the requirements specific to a monitorship evolve depending on the 
level of cooperation by the charged entity and the broad range of remedial strategies 
which may be employed. As a monitor fulfills his or her obligations, some 
responsibilities become more important and more time consuming while others take on 
a less significant role. 

It is my hope that the Committee will gain a clear understanding of the policies 
associated with Deferred Prosecution or Non-Prosecution Agreements at the 
Department of Justice. It also is my hope that the Committee will understand the 
responsibilities of monitors generally. I look forward to answering your questions. 
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Ms. Sanchez. We thank you for your testimony, Mr. Ashcroft. 

Mr. Dickinson, I would invite you to provide your testimony at 
this time. 

TESTIMONY OF TIMOTHY L. DICKINSON, PAUL, HASTINGS, 
JANOFSKY, & WALKER, LLP, WASHINGTON, DC 

Mr. Dickinson. Thank you. Madam Chairwoman and Mr. Chair- 
man, Members of the Committee. As you noted, I am a partner in 
the law firm of Paul, Hastings, Janofsky & Walker. I also serve as 
an adjunct professor at the University of Michigan Law School and 
hold a number of bar association and other positions. 

In addition, I serve as the independent consultant for Monsanto 
Company and Delta and Pineland Company. I have been in prac- 
tice for over 25 years and have counseled companies on issues re- 
lating to the Foreign Corrupt Practices Act, including DPAs for my 
entire career. I also assisted in developing the World Bank’s vol- 
untary disclosure program, VDP, and worked with bank staff to ad- 
vise a VDP participant on improving its compliance program. 

It is a great pleasure to be here today. And I should state at the 
outset that I am here in my personal capacity only and not as a 
representative of any company, client, law firm, law school, et 
cetera. 

In the interest of time, I will limit my remarks to three areas. 
First, when is a monitor an appropriate component of a deferred 
prosecution agreement? Second, in such circumstances, how should 
the monitor be appointed? And third, how should the scope of the 
monitor’s work be determined? 

To date, no guidelines have been issued outlining the appropriate 
circumstances for appointment of a monitor as a part of a DPA. 
This is troubling because of the potential inconsistency and lack of 
predictability if, in similar circumstances, certain prosecutors insist 
upon a monitor and others do not. To remedy this concern, I would 
favor guidance from the Department of Justice that would establish 
clear criteria for prosecutors to follow when considering the inclu- 
sion of a monitor in the terms of a DPA. 

I would favor the imposition of a monitor under narrow cir- 
cumstances such as when a company has elected not to establish 
a comprehensive compliance program or when there has been a 
fundamental breakdown in a company’s internal controls or compli- 
ance program that the company has not adequately addressed 
itself Such a standard would leave some flexibility to prosecutors 
but would also provide companies with the option to take aggres- 
sive remedial actions themselves in lieu of the intrusion of a cor- 
porate monitor. 

With respect to the appointment process prior to March 7, there 
were no guidelines. To date, the appointment process appears to be 
a mix of prosecutor appointments, recommendations for approvals, 
as. Madam Chair, you noted, but without any particular guidance. 
While I recognize that some flexibility in the appointment process 
may be beneficial to the government’s objectives, the lack of a de- 
fined methodology for the appointment does not, in my view, serve 
the ultimate government’s objective of ensuring compliance with 
the law. 
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I would propose that the appointment process follow a fairly sim- 
ple formula. First, the company involved in the deferred prosecu- 
tion would propose to the government its preferred candidate. Such 
candidate would he required to he clearly qualified in the sub- 
stantive area of law at issue. As I am sure everyone is aware, mon- 
itors have been utilized in a number of types of cases, including se- 
curities fraud, tax issues, export violations, and my field, the For- 
eign Corrupt Practices Act. 

It is my view that anyone who a company would propose as its 
monitor should have the requisite demonstrated expertise such 
that the government and the public can be assured that the mon- 
itor’s duties will be carried out in an effective manner. Upon re- 
ceipt of the company’s proposed candidate, I would recommend that 
the government be given a veto over such appointment should the 
government believe that the person proposed does not possess the 
requisite skills or independent integrity to ensure a successful exe- 
cution of his or her duties. I should point out that this was the for- 
mula or a similar formula to that which resulted in my own 
monitorship. 

Finally, the methodology for establishing the scope of the mon- 
itor’s work is another topic that might be considered. In order, once 
again, to ensure a successful monitorship — and I am mindful that 
some critics may say that my use of the term successful is by defi- 
nition an impossible result to achieve — all parties involved, includ- 
ing the government, should agree at the early stages of any 
monitorship as to the scope, timing, and budget of the monitor’s ac- 
tivities. 

Of course, adjustments may be appropriate and necessary, de- 
pending on what transpires during the monitor’s terms. And some 
flexibility must be allowed. 

This would eliminate some of the uncertainty as to cost of mon- 
itors, which need to be factored into a company’s analysis for enter- 
ing into the agreement and would reduce the potential abuses of 
monitors. Thus, I would welcome guidelines to be issued by the 
Justice Department that would set out in a transparent manner 
when a monitor would be deemed necessary as well as the method- 
ology to be followed in the appointment process and in defining the 
scope of work. 

I would be happy to elaborate on my comments. I have included 
additional comments in my written statement. And thank you very 
much. 

[The prepared statement of Mr. Dickinson follows:] 
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Mr. Chairman and Members of the Committee, 

My name is l imothy ]>. Dickinson. I am a partner in the law tirm of Paul, Hastings, 

Janofsky & Wvilkcr; I also serve as an adjunct professor at the University of Michigan Law School, 
and hold a number of Bar Association and other positions. In addition, I serve as the Independent 
Consultant for .Monsanto Company and Delta, and Pine 1 -and Company. 1 ha.ve been in private 
practice for over 25 years and have counseled companies on issues relating to the Poreign Cormpt 
Practices Act, including DPAs, for my entire career. I also assisted in developing the World Bank’s 
Voluntary Disclosure Program and worked with Bank staff to advise a VDP participant on 
improving its compliance program. 

It is a great pleasure to be here today and 1 should state at the outset that 1 am here in my 
personal capacity only and not as a representative of any company, client, law firm, law school, etc. 

In the interest of time, I will limit my remarks to three areas; first, when is a monitor an 
appropriate component of a deferred prosecution agreement; second, in such circumstances, how 
should the monitor be appointed; and third, how should the scope of the monitor’s work be 
determined. 

To date, no guidelines have been issued outlining the appropriate circumstances tor 
appointnaent of a monitor as part of a DP. X. This is troubling because of the potential inconsistency 
and lack of predictability if, in similar circumstances, certain prosecutors insist upon a monitor and 
others do not. To remedy this conceni, I would favor guidance from the Department of Justice that 
would establish clear criteria for prosecutors to follow when considering the inclusion of a monitor 
in the ternas of a DPA. 

1 would favor the inaposition of a monitor under fairly narrow circunastances, such as when a 
company has elected not to establish any compliance program or when there has been a 
fundamental breakdown in a compaiay’s intenaal controls or compliaiacc program that the compaiay 



has not adequately addressed itself. Such a standard would leave some flexibility to prosecutors but 
would provide companies the option to take aggressive remedial actions themselves in lieu of the 
intrusion of a coq:)oratc monitor. A monitor may not be deemed necessary if a company undertdccs 
aggressive and comprehensive remedial actions. 

With respect to the appointment process, there are also no specific statutor}* or other 
guidelines. 'I'o date, the appointment process appears to be a mix of prosecutor appointments, 
recommendations or approvals, but without any p-articular guidance by (longress, the relevant 
government agency or otherwise. 

While I recognize that sonae flexibility’ in the appointment process may be beneticial to the 
government’s objectives, the lack of a detined methodology’ for appointment does not, in my view, 
serve the ultimate government objective of ensuring ongoing compliance with the law. 

I w'OLild propose that the appointment process follow a relatively simple formula. First, the 
company involved in the deferred prosecution would propose to the government its preferred 
candidate. Such candidate would be required to be clearly qualified in the substantive area of law at 
issue. As Fm sure you arc aware, monitors have been utilized in a number of types of cases, 
including securities fraud, tax issues, export violations and, my field, the Foreign (lorrupt Practices 
Act. It is my view that anyone who a company would propose as its monitor should have the 
requisite demonstrated expertise such that the governnaent and the public can be assured that the 
monitor’s duties will be carried out in an effective manner. 

Upon receipt of the company’s proposed candidate, I would recommend that the 
government be given a veto over such appointment should the government believe that the person 
proposed does not possess the requisite skills or independent integrity’ to ensure a successful 


execution of his or her duties. 



'I'his process would be continued as naany times as necessary until both the company to be 
monitored and the government agree on a candidate. ’1 his formula is similar to the process which 
resulted in my rnonitorship. 

The value of this process, I believe, would be substantial. It would allow the “monitcc” to 
consider the experience and expertise of various candidates and the company naight take naore 
ownership in the changes to its practices required by the naonitor. The governnaent’s ability to 
exercise a veto would ensure that the monitor possesses the recjuisite skills and integrity to properly 
execute his or her duties without any criticism as to the appointment process. 

I'naally, the methodolog}* for establishing the scope of the naonitor’s work is another topic 
that might be considered. In order, once again, to ensure a successful naonitorship (and 1 ana 
mindful that some critics may say that my use of that tenn is by definition impossible to achieve), all 
parties involved, including the government, should agree at the early stages of any rnonitorship as to 
the scope, timing and budget of the naonitor’s actia’ities. Of course, adjustnaents may be appropriate 
depending on what transpires during the naonitor’s term. I'his would elinainate some of the 
uncertainty as to the costs of the monitor which need to be factored into a company’s analysis tor 
entering into the agreement and would reduce potential abuses by monitors who may seek a blank 
check for perfornaing their duties. 

Thus, 1 would welconae guidelines to be issued by the lustice Department that would set out 
in a transparent manner when a monitor would be deemed necessary as well as the methodology to 
be followed in the appointment process and in defining the scope of work. I would be happy to 
elaborate on nay comnaents or respond to any questions. Thank you. 
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SUMMARY: 

... Following the recent spate of corporate scandals, gov'crimicnt enforcement authorities liax'C incrcasmgly relied upon 
corporate monitors to help ensure law compliance and reduce the number of future violations. ... The corporate monitor 
of today can be traced to the special masters of the past. ... As tlicsc enforcement methods developed, regulators began 
to e.xperiincnt with v arious types of settlements leading to die landmark 1994 Prudential Securities case in wlrich the 
government provided for the first modem appointment of an independent expert whose role was to monitor compliance 
of the compaiw as per a DP A. , . , Monitors often have more expertise tlian management on comphance matters (indeed, 
litis is an importanl raison d'etre for a monitor), and iJiis results in benefits for die firm to balance against the costs of a 
monitor. A large cash fine could induce a finn to hire an expert to consult on compliance issues (like a monitor), 
tliereby reduemg wrongdoing and avoidmg the laige cash fines. ... However, for recidivist corporations, tlie 
monitor-advisor may be less valuable titan the influcnlial monitor. ... Rchancc on fiduciary duty places courts as the 
monitor of monitors, whereas agency monitoring places the agency as the monitor of monitors. ... 

HIGHLIGHT: Following tlie recent spate of corporate scandals, govenmienl enforcement authorides have increasingly 
relied upon corporate monitors to help ensure law compliance and reduce the number of future violations. These 
moitilors also pennii eitforcemenl authorities, such as die Securities & Exchange Conmiission and odiers, to leverage 
their enforcement resources in ov erseeing corporate behavior, Howev'er. there are few descriptiv'e or nonnative analyses 
of the role and scope of corporate monitors. Tliis paper provides such an analysis. After sketching out die historical 
development of corporate moiutors, die paper examines die most coimnon features of the current set of monitor 
appointments suppletnenled by interviews with tnonilors. This is followed by a nonnative analysis that examines when 
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it is desirable to appoint monitors and wliat powers and obligations thc:\- should have. Based ontliis analysis, we provide 
a number of recommendations for cnliancing the polcnlial of corporate monilors to scn-c a useful dcicrrcni and law 
enforcement function without being unduly burdensome on corporations. This invoh'es, among other things, discussion 
of the kinds of potvers monitors should liav'e and the fiduciary^ duties monitors should owe to the sliareholders w'hose 
businesses they arc monitoring. 

TEXT: 

[^714] 

Introduction 

Following the recent spate of corporate scandals, government enforcement authorities have increasingly relied upon 
corporate monitors to help ensure law compliance and reduce tlie nmnber of future violations, nl These monitors also 
permit enforcement authorities, such as the Securities & Exchange Commission ("SEC") and others, to leverage their 
enforcement resources in overseeing corporate bcliavior. However, there arc few descriptive or normative analyses of 
tlic role and scope of corporate monilors. n2 Tliis paper provides such an analy sis. 

We begin with an operative definition of corporate monilors - people appointed to supervise a finn for a certain 
period of time as part of a Deferred Prosecution Agreement ("DPA") or a NonProsecution Agreement ("NPA"). Such 
agreements are entered into by government regulators and the firms that are the subject of enforcement actions. If the 
firm satisfies the terms of this agreement, then proscaition can be avoided. n3 The monitor's range of influence in these 
agreements may be limited to only compliance issues or may extend more broadly to many (or all) aspects of llie finn's 
operations. Further, the monitor's compensation is paid for by' the firm. 

With this definition in mind, w^e move on to Part 1 where we sketch the historical development of corporate 
monitors in order to better understand the enforcement background against which they developed. Part II then examines 
tlic most common features of the current set of monitor [*1715] appointments providing us w ith an ovcaucw' of this 
new enforcement mecliaiiism. The details of lliese arrangements are supplemented by interv iew s w ith monitors to 
provide a deeper sense of how' these mechanisms work. Part HI follow's with a nonuative analysis that examines w'hen it 
is desirable to appoint monitors and what powers and obligations they should liave. Based on tliis analysis, we provide a 
number of recoimnendalions for enliancing the potenlial of corporate monitors to serve a useful deterrent and law 
enforcement function without being unduly burdensome on corporations. We conclude w ith recommendations and 
observations on tlic polcnlial grow th of tlic corporate monitor. 

I. From Master to Monitor 

Although corporate monitors are relatively recent law'-enforcement innovations, they have long and deep historical 
roots. We begin by discussing the antecedents of the corporate monitor in order to better understand the context in 
w liich the monitor developed. 

A. Historical Undcrpiimings 

The corporate monitor of today can be traced to the special masters of the ptist. n4 Special masters originated in the use 
of adjuncts to the judiciaiy' in English Cliancciy practices dating back to the early sixteenth ceiinirv'. n5 Thus, the use of 
outside supen-'isorv' resources lias a lengthy liistorical pedigree. Moreover, tlie evolution of llie corporate monitor 
follows in a somewhat logical progression from a court's use of "outside" resources to leverage its own supervisory- 
objectives. We begin by examining how these special masters operated and how^ the corporate monitor sprang from 
llieni. 

A number of scholars liavc analyzed the appoinlmcnl authority and duties of special masters. n6 Indeed, it seems 
courls have often turned lo outside parlies for assistance, bolh with prejudgment adjudicalOTV' activities such as the 
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course of discover)^ and with postjudgment duties such as calculation of damages and implementation and monitoring of 
consent decrees, particularly in employment discrimination class actions. n7 

[*1716] The power to appoint such outside panics appears to stem from at least two sources. First, as Justice 
Braiideis succinctly said in 1920: 


Courts have ... inlierent power to provide themselves with appropriate instruments required for the performance of their 
dudes. Tliis power includes authority to appoint persons uncoimected witli tlic court to aid judges in die perfonnance of 
specific judicial duties, as they may arise in the progress of a cause. n8 

Second, Rule 53 oj the Federal Rules of Civil Procedure specifically authorizes special masters (unless a stamte 
provides odienvise) to perform dudes consented to by die parties, hold trial proceedings, malve or recoimiiend findings 
of fact on issues in certain circumstances, and address pretrial and post-trial matters that cannot be attended to 
effectively and in a timely mamier by an available district or magistrate judge. n9 

Aldiough special masters provide a template on which to build corporate monitors, they do not provide the strict 
legal bases for die appoiiilinent of monitors. Neither Ride 53 nor die court's iidicrcnt powers are die basis for die 
appoininient of monilors. nlO Corporate mouilors are appointed as part of a negotiated settlement before judgment 
between a firm and a government enforcement agency, nl 1 These settlements are termed Deferred Prosecution 
Agreements or Non-Prosecution Agrcements. nl2 Tlic monitor is dien a condition of die DPA or NPA (much like a 
monetary' penalty). We discuss how tliis negotiated entity developed below. 

B. RICO and Bey ond 

The closest recent ancestors of the modern corporate monitor appeared roughly twenty -five years ago w ith the 
iinplcmcntation of the Racketeer Influenced and Corrupt Organizations Act ("RICO"). Between 1982 and 2004. the 
Department of Justice ("DOJ") filed at least tw enty civil cases asserting RICO violations and. in virtually every case, 
won the appointment of a trustee, monitor, or other fonn of court-appointed overseer, n 1 3 Thus, there w as an increase in 
die appoiiitment of people w ho had some kind of condnuing oversight responsibilities for a corporation. However, diese 
people were appointed as a result of a postjudgment action, w'hereas the corporate | * 1 71 7 1 monitor is primarily a 
creation of DPAs and NPAs (i.c.. settlements) between regulators and firms before any court verdict is amiounccd. 

Settlements were also increasingly used by enforcement authorities. We can see this in the cease-and-desist orders 
dial the SEC used as part of its consent decrees. nl4 These orders pcnniilcd the SEC to hold companies in conlcmpl if 
they violated the lenus of the cease-aud-desisl order which was part of the negotiated settlement (i.e.. consent decree). 
nl5 Such settlements did not, however, include any ongoing supenisorv' function by an outside party^ nl6 

Thus, RICO provides the modem antecedents for ongoing supervisors or monitors after a court judgment, and the 
SEC's ccasc-and-dcsist orders to police setdements icgidators reached with firms are examples of negotiated 
prejudgment seldcmcnts (i.c., conscnl decrees). The corporate monitor reflects the confluence of Ihcsc two streams - 
ongoing snpervasion a la RICO and supervision of a negotiated settlement with a gov'emment regulator a la SEC 
cease-and-desist orders. 

C. Pmdential and DOJ Memoranda 

As these enforcement mediods dev eloped, regiUators began to experiment widi various types of setdements leading to 
the landmark 1 994 Pmdential Securities case in which the government provided for the first modem appointment of an 
independent expert whose role was to monitor compliance of the company as per a DPA. nl7 Unlike more 
contemporary DPAs and NPAs. die Prudential arrangement was readied duougli a series of letters from die company 's 
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counsel to the U-S. Attorney for the Southern District of New York nl8 [*1718] and a response from the Department 
of Justice, nl9 along wiili a complaint tliat set out tlic alleged violations. n20 

Of particular note in tliis ease arc the factors raised b> Prtidcniial as reasons \vli> a criminal prosecution of 
Prudential Securities Incorporated ("PSI." tlie Prudential subsidiar\' implicated in tlie wrongdoing) would be 
inappropriate. The govemment adopted this reasoning to justify 'why a deferral of prosecution was eventually chosen. 
These factors included (1) the time of tlie alleged misconduct (i.c. during the tenure of prior management); (2) the time 
lag from tlie alleged conduct to the prosecution; (3) tlie fact tliat PSI liad spent over $ 1 billion to fund and administer 
claims of investors; (4) the fact tliat PSI accepted responsibilify’ for all valid investor claims (including, according to 
PSI. $ 330 milUoii in its settlement with tlie SEC, $ 41 million to state and federal regulators, $ 490 million in 
scltlcmcnts w itli investors, and $ 195 million in c.vpcnscs and legal fees); and (5) that PSI cooperated c.vtcnsivcK vvitli 
govemment investigators and enhanced its compliance efforts. n21 

Following Pmdential. tlie DOJ and SEC increasingly relied on tlie corporate "monitor" or independent e.xpert in 
settlements. For example, two years after Pmdential. Coopers & Lybrand settled charges of bid rigging, concealing 
information, and lying during grand juiy^ testimony. n22 Tliis resulted in a corporate monitor witli cv'cn more authority^ 
Ilian that of tlie monitor overseeing Prudential. n23 Thus, even before tlie corporate scandals of Enron and WorldCom 
and the brave new w^orld of Sarbanes-Oxley, this relatively new^ fomi of enforcement tool was coming to life. n24 

However, there was a lack of understanding - some niighl say outright confusion - as to when monitors might be 
appointed as part of a DPA or NPA and, more generally, when corporations themselves might be charged criminally. 
Such uncertainty was eventually recognized and partially addressed by the govermnent with the pubheation in 1999 of 
tlie "Federal [*1719] Prosecution of Corporations," wliich soon became known as tlie "Holder Memo." n25 

The Holder Memo set out eight factors for prosecutors to consider in tlicir deliberations as to whether a criminal 
case should be brought for corporate malfeasance: (1) the naUire and seriousness of the offense, (2) the pemisiveness of 
tlie wrongdoing, (3) the prior conduct of the company, (4) whetlierthe company volunrarily disclosed tlie wrongdoing 
and its wilhiigness to cooperate in the investigation of its agents. (5) tlie adequacy of the company's comphance 
program, (6) Qie remedial actions talven by tlie company to deal witli the wrongdoing. (7) tlie impact a prosecution 
might liave on innocent third parties, and (8) the alternative mechanisms prosecutors might choose to punish the 
company . n26 Thus, tlie Holder Memo prov ided parties with greater insight into what prosecutors were going to 
consider when determining whether and wJiat enforcements actions w'otild be taken. This encouraged companies to take 
steps such as beefing up eompUance programs in order to enliancc their clianccs for a lesser sanction or avoidmg 
prosecution altogetlier. 

Howev cr. tlie Holder Memo provides little guidance on the factors to be considered in appointing a monitor as part 
of a DPA or NPA. As a result, some cite the addition of a ninth factor, the cooperation of the company, which was 
added in the now-famous "Thompson Memo" (issued by then Deputy Attorney General Larry Thompson in 2003), as 
tlie primaiy' factor tliat has led to the modern-day monitor/independent expert. n27 The difference between tliis ninth 
factor and tlie Holder Memo's fourth factor may be tliat in tlie Thompson memo, cooperation increasingly meant 
waiving attorney -client privilege. Following the issuance of the Thompson Memo, govemment authorities appear to 
liave put monitors into aetion in a wide range of cases, including securities fraud, n28 tax fraud. n29 [*1720] and at 
least six cases involving cliarges under the Forcign Corrupt Practices Act ("FCPA"). n30 

Wliilc each of these cases inv olves different circumslances, and in each case the monitor lias diffcrcnl duties and 
obhgations. it appears tliat the scope of the monitor's powers is increasing. For e.xample. tlie recent dismissal of botli Qie 
CEO and general counsel of Bristol-Myers Squibb as a result of recommendations by Bristol's monitor underscores this 
iiKreasing power. n3 1 This was further articulated by Judge Rakoff in liis final judgment m the WorldCom case: 
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Wliilc the Corporate Monitor's efforts were initially directed at preventing corporate looting and document dcstniction. 
liis role and duties hax e slcadil\' expanded, vvitli tlic panics' full consent, to the point where he now acts not only as 
financial watchdog (in which capacity' he has saved the company tens of millions of dollars) but also as an overseer who 
lias initiated vast improvements in the company's internal controls and corporate governance. n32 

Tlirough lliis brief liislorical skelclL we can see dial tliese various oversight instiliilions developed and morphed over 
time. However, the presence and increasing power of monitors raises a number of questions. For example, when is it 
appropriate to appoint an outside supcAusor like a monitor, and should monitors liavc fidnciaiy duties or other 
obhgalions to sliareholders? These and other questions must be examined and resolved before we can adequately assess 
whether monitors arc accomplishing their goals. In the next Part wc lay out the process of appointing corporate 
monitors and their powers, followed in Part 111 witli an analy sis of the questions noted above. 

II. The Process of Appointing Corporate Monitors and Tlieir Powers 

The underlying investigation into alleged wrongdoing is the starting point for our inquiry. Once an investigation is 
started, the govcrmiicnt gathers infonnation and decides whether it will iiwcstigatc further, pursue cliargcs. or drop the 
investigation. If the inv esligalion is not dropped, llien tlie issue becomes whether tlie case w ill proceed to charging and 
adjudication or settle before then. 

I * 1 72 1 1 Both the government and the finn have strong incentives to settle the case. For the gov'emment. corporate 
crime cases are difficult, complex, and expensive cases to prosecute and tend to use a great deal of resources. n33 In 
addition, corporations nonnally liavc access to greater resources Ilian the average criminal defendant, vvliich increases 
tlie likelihood of a vigorous defense and potential appeals. Thus, from die government's perspective, it might be better 
to obtain something certain through a settlement rather than to take its cliances with a lengthy, complex, and expensive 
trial. 


For the firm and its executives, the advantages of setthng early or avoiding cliargcs can be significant. n34 The 
avoidance of severe reputational losses may be signiTicant enough to motivate linns and c.xccutiv cs to setde. In 
particular, executives who may face the threat of prison might be strongly inclined to settle their own charges, as well as 
the corporation's. Thus, both parties have strong incentives to settle, leading to many' DPAs and NPAs. n35 

As part of the DP A or NPA, the government frequently seeks to have a monitor appointed w'ith ongoing 
supcA’isory responsibility over die firm or some aspect of its operations. This helps to leverage enforcement resources 
but also may be usefid in some other inslances dial we discuss below. The powers of monitors can vary - and 
increasingly they have extensive powers - but they are nonnjilly appointed for limited terms. n36 It is important to note 
tliat if a monitor is not satisfied widi die firm's efforts, tiien. in certain cases, the monitor can reconmiend to the 
enforcement agency dial the DPA be removed and a prosecution be restarted. Tliis might liavc disastrous consequences 
for the fimi and its executives. Indeed, some suggest dial Bristol-Myers may have fired their CEO and general counsel 
to induce their monitor not to seek removal of the DPA. n37 

To obtain a better sense of what monitoring arrangements are like, we discuss the kinds of cases in which monitors 
liavc been appointed, who arc the most likely monitors, and wliat lias been tlK scope of tiicir powers to date. Wc 
examined Iw cnly -liv c cases in vvliich DPAs or NPAs required die appointment of someone w itli ongoing supcA isoiy 
responsibility. n38 In these cases, we found that eleven were primarily securities fraud cases, three were primarily tax 
evasion and fraud cases, six were primarily bribeiy and FCPA cases, two were primarily related to suspicious activity' 
reports, two related to hcallhcarc fraud, and one related to uiiauihorizcd exports of defense [*1722] articles. n39 These 
categories overlap somewhat because the SEC luis required monitors in some FCPA cases where it found a fundamental 
brcakdow'ii in financial controls (which may be correlated with increased cliances for financial restatements and 
securities fraud). n40 


From our perspective, the miportancc of tliis is that the practice of using monitors is not isolated to one particular 
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area of regulation but rather seems to be used with incrcasii^ frequency- in a number of areas. n41 Thus, the SEC, the 
DOJ, llie IRS. and ollicrs liavc all used monitors. Aliliough llic use of monitors has not reached endemic proportions just 
yet. it may be likely in the future. For example, the World Bank is now considering how to impose this feature in their 
projects and disciplinaiy actions. n42 Moreover, it Ims been lumoied tliirt the govermnent's msistence on a monitor was 
one of the key clemcnis causing Ihc collapse of negotiations and subsequent indictment of the law firm of Milbcrg 
Weiss. n43 

Altliough monitors ha\ e been appointed in a number of different areas, the identities of monitors liave tended to be 
fairly unifonn. Of the thirteen DPAs for which monitor ideitity and ex-perience is available, the vast majorin- are fonner 
judges, prosecutors, or SEC attorneys. n44 But a more fundamental issue lies in the question of who actually selects the 
monitor: tlic finn or tlic govcnmicnt agency? In some cases, tlic agency provides an approved list of candidates from 
which to choose, and in others, the tigency simply retains v'eto power over the appointment. n45 In any case, it is clear 
that I* 1723 1 the agency has tremendous bargaining powder given the w^eight of potential criminal penalties and 
imprisomnent for tlic executives. It is pcrliaps not a stretch to say tliat tlic agency, in effect, chooses tlic monitor, even 
though it is the firm that pays for the monitor's sendees. 

Finally, it becomes imperative to discuss tlie powers iliat monitors seem to possess. The process of deLermining 
their powers is a negotiation between the firm and the government resulting in a DPA or NPA. n46 Tlie more detail 
provided in the DPA or NPA, tlie more smoothly tlie negotiation might proceed. Table 1 provides a quick sketch of the 
most common teniis of monitoring arrangements based on the DPAs or NPAs we examined listed in Appendix A. 

Table 1 

Snminan^ of DPA/NPA Cliaractcristics 
Cliaraclcrisiic 
Charges 


Fines and Restitution 


Duration/Tcmi (Monllis) 

Extension of Duration 
Background of Monitor 

Selection Bases 
Reports to 


Dcsciiplion 
Securities Fraud: 1 1 
Tax Evasion; 3 
FCPA or Bribery: 6 
Suspicious Acdvily: 2 
Healthcare Fraud: 2 

Unanlhori/ed Export of Defense Articles: 1 
Fine Range (w'hcrc known): $ 450,000 to $ 428 
Million 

Restitution (where known): $ 7 Million to 
$ 839 Million 

12 to 36 is die nonn with 60 monllis as the 
upper end 

About half provide for some kind of extension 
Large majority- of known monitors are fonner 
govcrmncni enforcement agents (SEC or 
Prosecutor) or Judges 

Large majority^ selected by mutual agreement 
Primarily audit committee and appointing 
govermnent agency 
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Greatly var\- ranging from important advisor 
on aspects of compliance to considerably 
greater say in the operation of the linn 
(e.g.. firing/dismissing employees) 

Roughly onc-tliird (7) of DPAs/NPAs provide 
broad ranging powers to monitor 
The broader cases are becoming more coimnon 
(e.g.. KPMG. WorldCom. R^VMC) 

Firm usually pays monitor hourly rate along 
with assistants, office space, and so forth 
Monitor essentially decides wliat happens (if 
Hnn does not comply the DPA may be 
witlidrawn or a fraud charge hiitiatcd) 

Sometimes firm can ask for review by agency 
No DPA/NPA e.xplicitly prov ides fimi willi a 
way to replace a monitor 
In about 3 or 4 instances the linn can 
choose a successor for a monitor if that 
monitor lea\ es on liis/her own 
Postmonitoring Obligations Majority (15) expect this in some measure 

|*1724| 

It appears lliat monitors are granted wide powers and considerable latitude, wliile govenmienl agencies obtain quite 
favorable terms for potential funire actions. For example, attorney -client privilege is often waived (indeed, this is often 
required before a DPA or NPA will be considered): monitors arc granted substantial power to oversee wliat the firm is 
doing: monitors caimot be easily replaced (indeed, even selling the finn does not necessarily temiinate tlie monitoring 
obligation); monitors may be entrusted with making both important and day-to-day decisions; monitors may have the 
power to restmeture a corporation's internal processes: and monitors' work may be protected by attorney work-product 
doctrine: among many other powers. Furthermore, the extent of the monitor's powers seems to be expanding, and these 
powers are ofleu not defined with great precision in DPAs and NPAs. n47 

At some level, it is surprising that corporations have ceded so much pow-er to the monitor in lliese negotiated DPAs 
and NPAs. One ex-planation may be that, to date, corporations and govemment agencies do not appear to negotiate the 
details of a monitor's assigmnents early on in the DPA process. Based on our intcryiews to date, our sense is tliat the 
parlies appear to consider llic concents in the following order: lirsl, llic cliargcs asserted by the govcrmncnl: second, the 
size of the fine imposed; third, the ability to obtain an NPA or DPA: and fourth, tow ard the end of the predisposition 
process, the terms of the appointment of a monitor. Although tliis is cerUthily understandable at times (e.g., tlie 
American Inicmalional Group ("AIG") case, wliich involved a fine of $ 1.6 billion and a serious possibility of criminal 
indictment), n48 one might expect increasing attention w'ouldbe paid to the identity^ of the monitor and the terms of the 
monitor's engagement given tlie increasing power of the monitor. After all, many companies may be in a position 
where, once tlie initial shock of criminal lines and charges lias w orn off. tliey are left w ondering what to do willi llieir 
new "best friend." 


Powers 


Remuneration 

Addressing Disputes Between 
Monitor and Firm 

Replace Monitor 
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Further, the lack of clarit\' early on nia\- also reflect the faet that there will be some matters that may be difficult to 
define fully at the beginning of llie process. n49 Tliis means tliat for tlie agreement to work, certain matters may need to 
be left a little vague at the beginning. Thus, some flexibility is |*1725| necessaiyy but so is guidance. Maintaining the 
balance is not easy and is something w e address a little later in Part 111. 

Once the DPA or NPA is in place, the monitor takes a more active role. This usuttlly begins with the monitor 
getting to know' the company, its business, and its people, including its board. n50 The monitor tlicn develops a work 
plan, w liich generally in\ olves discussing her potential activities with the Finn and govenmient and addressing lilcely 
disputes ov'er w'liat documents should be produced, w-hom to intennew^, and how much authority the monitor has to 
impose changes. n51 The less precise the initial language in the DPA or NPA, the more room there is for both sides 
(govermnent and finn) to try to push that language in tlicir desired direclion. 

Once the monitor's general scope of activity is set in place, then the task of monitoring begins. This can invoh'C 
quite frequent visits to the firm and a number of mid-stream adjustments for both the finn and Qie monitor. An 
increasingly common issue is "scope creep," where the monitor and the finn disagree about the extent of the monitor's 
role and purview (c.g.. because tlic DPA may be unclear on the details). Although our sense is that monitors usually get 
what they want, fimis seem to be getting more concerned about the perceived level of interference from monitors. 
Perhaps this wall lead to more careful negotiating at the time of the DPA or NPA. 

Finally, even after the period of mouiloriug is complete, there is the possibility of longer-lasting consequences 
ensuing from a monitor's work. Monitors almost always file reports with regulators that detail the execution of their 
duties and may contain significant cliangcs m corporate processes and procedures. n52 Moreover, some DP As include 
ongoing obligations for tlie company ev en after the monitor lias completed her tenure. n53 Thus, tlie effects of the 
monitoring system are likely to persist past the official end date of the DPA. Scholars and practitioners alike will be 
watcliing closely to see what long-lasting effects result from a monitor versus the simple imposition of a large fine. n54 

Given the increasing powder and frequency of monitors and their potentially large impact on firms, it becomes 
important to examine when lliey arc desirable and wliat powers and dudes they should liavc. Part 111 engages in tliat 
inquiry . How ever, before leaving our description of monitors, it may prove illustrativ e to compare tlie monitor to otlier 
kinds of ongoing supervisors so that one can further place the monitor in contexi. 

|*1726| Table 2 below provides a thumbnail comparison betw^een corporate monitors, corporate probation 
officers, trustees in bankruptcy', and special masters. It would appear that the corporate monitor combines aspects of tlie 
otlicr SLipcndsoiy- mechanisms. For example, some monitors may have the powers of a trustee but have longcr-lasdng 
effects (i.e., the postmonitoring legacy) and apparently less stringent fiduciary' duties. n55 Moreover, monitors have 
bodi considerably morc-frequent contact w ith die finn and. at dines, a broader scope of involvement tlian probadon 
officers or special masters; therefore, monitors may have more iufonnation on the finn. The combination of features 
represented by the monitor and the flexibility' in designing the scope of the monitor's invoh'ement provides the basis for 
an increasing and potcndally sigmficant enforcement role for monitors. n56 

Table 2 


Comparing Different Kinds of Ongoing Supervisors 



Basis 

Frequency 

Pow'crs 

Duties 

Duradon 


of 

of 





Appomtment 

Monitormg 




Corporate 

Prejudgment 

Very' 

Considerable 

Unclear— 

1 year to 5 

Monitor 

as part of 

frequent 

variation- 

somciimcs 

years, but 


Deferred 


narrow to 

same duties 

with 
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Prosecution 

Agreement or 

No 

Prosecution 

Agreement 


broad 

that a lawyer 

ow'es to 

chent 

inercasing 

potential 

for long 

lasting 

effects 

(legacjO 

Corporate 

Usually 

Frequent 

Narrow 

Duties to 

Tcmi of 

Probation 

Officer 

posijudgmenl 

and court 

appointed 


usually 

(c.g.. on 

W'rong 

fonning 

basis of 

comiction) 

com! 

sanction 

Trustee 

UsUfilly 

Very' 

Broad- 

Duties to 

Until entity 

in 

Bankruptcy 

court 

appointed as 

part of 

bankruptcy 

proceedings 

frequent 

essenlially 
running the 

cnlily 

estate 

is no longer 

in bankruptcy 

Special 

UsUfilly 

Frequent 

Narrow' 

Duties to 

Tenu of 

Master 

[*1727] 

court 

appointed 

post judgment 


(usuailv 

court 

sanction or 

court 

appointment 

III. Analysis of the New' Corporate Czars 





From this description, it appears that the corporate monitor is an increasingly common feature of enforcement 
actions and possesses wide rangmg and often very significant powers. The inercasing picscnce of monitors raises a 
number of important questions lliat require attention, including the circumstances under wliicli it is desirable to appoint 
a monitor, the extent of the monitors' powers, the scope of their duties, if any, and many others. We commence our 
inquin^ mto some of these questions in tliis Part. 

A. Cash Fines versus Noncash. Monitor-Like Penalties 

Let us begin with the most basic question - when is it optimal to require a finii to liave a corporate monitor? Tliis 
depends in some measure on what w'e ex-pect the monitor to do. The discussion in Part 1 1 suggests that the monitor's 
powers range along a continuum from tliosc of an advisor on compUance matters to a person who can essentially run tlic 
finn. Our anal> sis is likely to differ based on the e.xleiit of llie monitor's powers. However, for e.xpositional ease we will 
examine the optimality' of the more extreme ends of the continuum - the highly influential monitors and the advisor-like 
monitors. As w'e sliall see. the analysis for tlie advisor-like monitors is quaUtatively similar to the analysis for the more 
influential monitors. 
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1 . Morc Influential Monitors 

This could be approached in at least two different ways. First, we could treat the imposition of the more influential 
monitor as a sanction and eximune when such a sanction is optimal or desirable. n57 Second, we could treat the monitor 
as a galckccpcr and c.xaminc when such a gatekeeper is desirable. n58 In reality, these arc just difrerent ways of 
assessing tlie overall desirability of monitors. We approach it first as a sanction because most of tlie gatekeeper 
literature treats the gatekeeper as being an entity that is utilized even for those wiio acted legally. nSy w^hereas a monitor 
is only used in cases w^hcrc an indication of wrongdoing is present ■ wdicrc there is some liint. if not proof, of illcgalifr. 
Of course, tlie desirable fonnulation and operation of tlie monitor sanction may benefit from the gatekeeper hleralure. 
Thus, we approach the issue as one of sanctioning informed by the insights from the gatekeeper literauire. 

I * 1 728 1 Analyzing the monitor as i\ tv'pe of sanction requires i\ formulation of tvhat the optimal sanctions would 
be and where a monitor fits in that scheme. We focus on deterrence concerns as the primarv^ goal of optimal sanctions 
for our analysis, although w'c do discuss potential incapacitation arguments a little later. Generally, it is desirable to use 
the socially least expensive sanction to obtain deterrence first and then rely on the socially more expensive sanctions 
only if morc deterrence is ncccssar\^ and the deterrent effect of the less expensive sanctions lias been exhausted. n60 In 
lliis maimer one can obtain Uie desired level of deterrence in die socially least e.xpensive maimer. 

As a general matter, tlie least expensive sanctions are those tliat simply transfer assets from one party to another 
(e.g.. a cash judgment), whereas the more ex^pensive sanctions are those that require ex-penditure by the state or others 
tliat produces some deadweight loss. 116 1 The quintessential example would be prison. Prisons are costly to maintam 
and impose other kinds of losses on society. n62 Thus, if one lias die choice between obtaining the same level of 
deterrence from a cash line of $ 1,000 (wliicli lias few social costs e.xcepl diose associated widi transferring the cash) 
and a prison sentence of one year (which has prison maintenance and other costs), then it would be better to use the cash 
fine as we obtain the desired deterrence at lesser cost. 

In the context of corporate defendants, prison is not an option but cash fines arc not die only kind of sanction 
available. Wc could impose greater diaii compensatoix' damages (e.g.. pmiilive damages), deny die corporation a license 
to engage in certain businesses, or even impose ongoing supervision (e.g., a probation officer or a monitor). n63 These 
latter remedies generally cany' higher social costs than a cash fine. This is because they have ongoing superv ision costs 
(as compared to the one time cost of a cash fine) and greater costs associated with calculating dicir impact (e.g., 
delennining die losses of being denied a license requires greater effort diaii delemiining die losses of a cash fine). n64 
Moreover, these penalties are generally not as precise as cash fines and hence can result in both over-and 
undcrdctcrrcncc. n65 Further, ongoing supcAisoiy penalties suffer from a particular form of information weakness. 
Government agencies and monitors probably have less knowledge dian a corporation's managemeni about the finn and 
hence may |*1729| make less profit-maximizing decisions than these corporate managers. 1166 In light of this, one may 
prefer to exhaust the deterrent effects of cash lines and then, if needed, consider imposing dicsc odicr, morc-c.xpcnsiv c 
options. 

Before exploring the detcricnt effect of cash fines, we liasten to add tiiat monitor sanctions arc not simply all cost. 
Monitors often have more e.xpertise than management on compliance mailers (indeed, lliis is an iniporlant raison d'etre 
for a monitor), and tliis results in benefits for the firm to balance against die costs of a monitor. However, wc do not 
need a monitor sanction to obtain diis benefit. A large cash line could induce a Finn to liire an e.xpert to consult on 
compliance issues (like a monitor), thereby reducing wrongdoing and avoiding the large cash fines. Thus, this 
advantage of a monitor could be obtained with appropriately set cash fines without liaving to rely on an expheit monitor 
sanction. n67 

Let us then return to the deterrent effects of cash fines. The deterrent effect of cash fines might be exhausted for a 
nmnber of reasons, including dial die corporation has no more assets dial can be attached or dial the sanction desired for 
deterrence purposes is so high that it is politically or morally unacceptable and hence cannot be imposed. n68 When the 
liighcst-imposablc cash fine docs not generate die desired level of deterrence, other sanctions, such as corporate 
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monitors, merit consideration. In such situations, a monitor nia\- be desirable if the net gains of having a monitor are 
greater Ilian tlic net gains of other kinds of sanctions. The net gains arc the additional deterrence gains from lia\ ing a 
monitor less the costs of requiring a monitor. 

When might lliese conditions hold? Let us begin vvitli trv'ing to ascertain when deterrence iniglil require such a large 
cash fine that it is unlikely to be imposed. This seems more likely for wrongdoing that causes a great deal of liann 
because then it is more likely tliat the highest imposablc eash fine may not suffice for deterrence. Corporate monitors 
and other kinds of ongoing supen isors seem more juslifiable for w rongdoing tliat causes a great deal of liann. n69 

[*1730] Anotlicr situation in wliicli ongoing superv ision may be considered is when tlie corporation is a recidivist. 
n7() When a corporation violates the same law more than once, one might sunwise that fines are not a sufficient 
deterrent to this corporation. This may be, but it does not mean that one should resort to monitor-like sanctions. The fine 
may be insufficient simply because it is too low. A naUiral response might be to try' to inercase die fine. If w-e have 
reached the limit for the maximmn imposable fine, tlien die rationale for going to monilor-lilce sanctions is really tliat 
the deterrent effect of fines is exhausted (as noted above). Another reason w'hy a defendant may be recidivist is that the 
defendant receives large gains from the aetivity' diat exeeed the fines (even the larger ones). This, by itself, may also not 
be enough to justify abandoning fines. For example, if someone regularly double parks for an important reason (e.g., 
emergency room doctors), should we impose monitors on them? On the other hand, if they double park for socially 
unacceptable reasons (e.g.. to annoy parking officials), then we may w ant some greater measures like monitors. n71 Our 
point is not that recidivism is not sometimes a reason to opt for monitor-like sanctions but rather that by itself 
recidivism may not be enough wudiout further inquiry'. An additional complicadon in the corporate context is that 
sometimes recidivist bcliavior is die result of errant management, in w liich case it might be better to impose sanctions 
directly on management radier diaii on die firm. n72 

Anodier rationale for imposing monitors might be dial lliey save enforcement resources for die govenmienl. 
Enforcement agencies may be able to reduce their expenditures on enforcement and supenision by essentially 
subcontracting out the supendsoty task to monitors. Enforcement resources arc saved because the govcnuiicnt docs not 
pay for die monitor: die corporation docs. Tliis iniglil be treated as a desirable division of labor. gi\ cn its costs, if it 
frees up enotigh government enforcement resources that more cases ctm be brought and more deterrence achieved. n73 

Wliicli of diese Juslificadons is in play lias imporlanl implications for w hen it is opdinal to impose a inonilor-like 
sanction. If our justification is that monitors might be desirable when cash fines are not high enough, then monitors are 
preferred in cases of great harm or where firms arc insolvent. If our justification is saving enforcement resources, then 
monitors are preferred w hen die costs of having a monitor are less Ilian die enforcemenl advantages gained w hen die 
govenunenl economizes on enforcement resources. This justification may not be tied to the amount of hann from the 
wrongdoing. Finally, recidivist corporations provide a more nuanced understanding [*1731] of wken monitors are 
preferred. Outside of these instances, however, the appoinlmcnl of a monitor may not be desirable on deterrence 
grounds- 

However. one might also view die monitor as away to incapacitate a corporadon from coimnildng future 
wrongdoing. n74 Althotigh certainly plausible, it is not clear that this rationale motivates government agencies in 
imposing a monitor. Monitors arc appointed as part of DP As orNPAs and one of the critical conditions before the 
gov emment agrees for such agreements is that the finn cooperate widi law enforcement (e.g.. by waiving atlonicy-chcnt 
privilege). This arrangement is more consistent w'ilh a corporation that is trying not to violate the law- in the future and 
probably less in need of incapacitation. 

Moreover, even if incapacitation is important in some of the monitoring cases, that does not by itself clitmge the 
foregomg analysis. n75 Incapacitation is presumably an miportant consideration when w e think die defendant is 
unlikely to be deterred from future w rongdoing by a cash fine or otlier penally . n76 If so, dieii incapacitation arguments 
become more compelling when deterrence has failed, w'hich is consistent w'ith the analysis in this section. 
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2. Monitors More Akin To Advisors 

So far the analysis has focused only on The influential monitors who are more similar to the Top management of a finn. 
However, a number of monitoring assignments position tire monitor as bemg an advisor whom the firm camiot easily 
ignore. Thus, monitors may infonn management llial certain plans arc not compliant with the law and others arc. The 
monitor in these assigmnenls camiot force llie fimi to adopt a particular plan but rather can tell tlie firm not to follow 
certain plans or the DPA may be revoked and prosecution initiated. 

If this is the scope of the monitoring assignment, The conceptual framework described abo^'e still applies, but the 
margins arc somewhat different. For example, the monitor-advisor is less costly to the firm tlian the influential monitor, 
and hence tlie social cost is less (tliough still liighcr ilian cash fines). However, for recidivist corporations, the 
monitor-advisor may be less vahuible Than the influential monitor. In any case, the critical point is That The coucepUial 
fraiuetvork above would apply but w'ith a lesser cost for the monitor-advisor and fetver benefits tlum the influential 
monitor. 

Before moving on to cxamuic the scope of the monitor's powers and duties, wc wish to address one potential 
argmnent. Tliat is. sometimes w e w ant companies to cliange how tliey do business and tlie most direct method of 
|*1732| doing this is to appoint someone to oversee these changes. We do not consider This a fully persuasive reason to 
appoint a monitor. If imposing a cash fine tvould prod such a company (and other similar companies) to make these 
changes to behavior, then there is no need to use a socially more costly monitor remedy. If The cash fine is insufficient 
to induce these clianges, and we still want these clianges, then a monitor becomes potentially desirable - how ev'er. this is 
just anollicr way to say dial w hen the deterrent effect of a cash fine is insufficient wc may consider oilier more costly 
sanctions (e.g., monitors). n77 

B. Moniior-Lilce Sanctions 

If after careful thought it appears tliat monitor-like sanctions might be desirable, then wc face further questions about 
how to structure die arrangement. The first tiling to note is dial monilor-likc sanctions refer to a variety of ongoing 
supervisory' mechanisms, including corporate monitors, special masters, probation officers, and others. This is more 
than a question of labels; rather, it is a question of which combination of features (powers) we want in the entity 
responsible for ongoing siipciv'ision. 

Aldiough an exhaustive analysis of monitor powers is outside the scope of diis paper, some important criteria can 
be identified dial would assist in malcing these delenninalions. We suggest dial die L\ pe of wrongdoing, the type of finn, 
and the desirability of having access To great amounts of infonnation are critical. 

First, the differenl types of supervisors tend to have dirfering access to infonnation. Because some corporate 
monitors phiy a fairly active role in the firm, they are likely to have access to more current and detailed information Than 
special masters or probation officers who have less frequent and perliaps less interventionist contact w ith the firm. In 
light of lliis, corporate monitors may be desirable when diis level of iiifomiation access is desirable. Tliis is more lilcely 
for certain wrongs than others. For example, if the wrong can be spotted and deterred by occasional ov'ersight. then the 
detailed access and powers of corporate monitors would not be necessary. Howtever. for other kinds of wrongdoing, a 
more continuous supervisory' function may be needed to deter fuliuc wrongdoing (c.g.. securities fraud or misrcporling). 
Further, the inoniTor's greater access to information also implies that among The various supennsors it is the least likely 
to make ineffleient decisions. Tliis is more valuable w hen tlie costs of making wrong decisions are substantial. n78 

I* 1733 1 Finally, certain finns may benefit more from a closer superv'isoiy' relationship Than others. This may be 
tlie case for firms tliat liavc a liistorv' of law v iolation or for firms in industries where, without closer supervision, 
wrongdoing is quite likely. 

Wc hasten to note tliat monitor assigmnenls can be drafted to acliicvc the desired combination of effects. For 
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example, if tlic wrongdoing docs not require constant oversight, we could draft the monitor arrangement to essentially 
mimic a probation arrangement. The flexibility of the monitor and ilie ncgoiiaicd nature of its existence provide a great 
deal more scope for tailoring than perhaps other arrangements. This is one of its advantages. 

C. Duties for Monitors? 

Havmg discussed when monitor-like sanctions may be desirable and w^hat factors may lead us to choose corporate 
monitors over otlier Idnds of supen isors, we now move on to consider what duties, if any, monitors should owe to tlie 
corporation and its shareholders. This greatly depends on the monitor's powers. As we saw in Part 1 1, the powders of 
monitors differ, wntli some being important advisors (like attorneys) and others liaving more operational control of tlic 
finn (like management). The duties of tlicsc diffcrcnt lands of monitors may likewise differ. Let us begin w itli tlic more 
powerful species of monitor. 

1 . More Influential Monitors 

For monitors wielding a great deal of power over the firm and its profitabiliy, it would appear that, at first cut. some 
duties to tlie sliareliolders should exist. Tliis is consistent witli other areas of law where those who have control over 
other people's assets owe duties to those people. For example, managers of a finn owe fiduciaiy duties to the 
corporation and shareholders whose assets thex- control. n79 To examine tliis in more detail, we lay out the standard 
case for why fiduciaiy duties attach to managers and then examine how those arguments may apply in the context of 
more influential monitors. 

a. The Standard Case for Fiduciaiy Duties for Managers 

A well-laiow n feature of modem corporations is that the incentives of managers and shareholders may diverge. n80 
This increases the agency costs of |*1734| the manager-shareholder relationship. Absent some method of containing 
tlicsc costs, some of tlicsc relationships may not be formed, and the gains from tlicni w^oiild be lost. n81 Both market 
forces and tlic law serv e in some measure to reduce tlicsc agency costs enough to make it profitable for tlic panics to 
enter into this relationship. 

Market forces are reflected in the pressures managemeiil faces from bolli tlie market for its sendees (tlie 
managerial-labor market) and the market for the Ann's products or sendees (the product market). n82 Managers 
compete with each otlicr for obtaining liighcr positions and salaries w itliui a firm and between firms. If managers arc 
slack on the job or are taking too many perquisites, then tlie market for tlieir sendees may penalize iliein by retarding 
their career growth, providing them with smaller salaries and power and perhaps even resulting in their dismissal. n83 
The threat of these negative consequences iniglit help to provide managers wdtli additional incentives to work liard. 

Similarly, the product market acts as a constraint on managers. If managers are slack, then their firms' products are 
likely to be uifcrior and may lose out to other competing products, thereby making their firm less profitable. Such firms 
may then pay tlieir managers less or dismiss them from llieir jobs (e.g.. as a result of a lalceover triggered by dropping 
share prices). n84 Both the labor and product markets "incentivize" managers to w^ork hard by relying on future 
opportunities (c.g., for managerial positions and promotions) as a prize tliat managers cliasc after. However, tlicrc may 
be certain instances of managerial misbcliavior in vvliich (1) lire gains arc so substantial iliai managers arc w illing to 
sacrifice fiitnre opportunities. (2) the markets do not register certain kinds of slack, or (3) that slack is commonplace. 
n85 In these instances sornetlring more may be needed to constrain managerial behavior. 

One option is to align the incentives of management and shareholders by ad-justing their contract (e g., increase 
management’s sliarc of profits to twenty-five percent). How^cver. one can only go so far in adding contractual details. 
The reason is iliat contracting is not costless, and the parlies may not be able to foresee every future contingency . n86 
Thus, it will be efficient for |*1735| there to be some gaps in the contract between the parties. In this situation, 
fiduciary^ duties, such as the duty^ of loyalty, duty of care, and duty^ of good faith, can be particularly valuable as 
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gap-filliiig mcclianisms. n87 The question tlien beeomes. wliat might tlic literature on managerial duties tell us about the 
kinds of duties, if any, llial should attach to corporate monilors? 

b. Fiduciary Dudes for Monilors? 

To examine the potendal duties for influential monitors, we utilize the following hypothetical- Assume that monitors do 
not receive a sliare of the firm's profits but are paid in some more fixed manner. Indeed, tliis is the norm given tliat the 
raison d'etre for momlors is usually to ensure the linn complies willi die law rather than to ensure die finn malces 
profits. Second, assume that there are a number of business projects or strategies that a finn can choose to follow and 
tlicy have differing likelihoods of violating die law and differing levels of profitabihty. To stylize tlic example further, 
assume a company is considering l\\ o strategies - A (gcncradng $ 10 million in profits) and B (gcncradng $ 50 million 
in profits). Third, assume that in fact both strategies have little risk of liolating the latv, but it is costly to determine this 
- assume it requires $ 2 million of effort to determine A's compliance risk and S 4 million to determine B's compliance 
risk. This may be due to uncertainty^ in die law or simply due to difficulty^ in understanding what the strategy^ entails. 
Shareholders w'ill clearly prefer B, but w'hat will the monitor prefer? 

If the monitor is paid a fi.xed fee per year, dien he will prefer die strategy dial is lower cost to liiin (e g., die strategy 
for wiiich ascertaining its legality- and/or payoffs is cheaper for the monitor). In our example, the monitor will prefer A 
(because it is less costly to determine its legalityO even though sliareholders (and social w^elfare) w^ould prefer B . If, on 
the other hand, the monitor's cost of inquiry- are covered by the firm, then he will im'estigate both A and B. This could 
lead linn to choose B, wliich is desirable. However, w^hen die monitor bears none of the costs of his inquin\ he may 
engage iiiioo much inquiry- (c.g.,spcnd$ 100 million inquiring inlo A. B. and odicr [*1736] slralcgics dial do nol 
generate coimnensiirale profits). ii88 His incendves are sdll nol opdiual. 

Indeed, one expects llial hourly rate or fixed fee compensation structures are lilcely to lead to a divergence in the 
incentives of monitors and shareholders. One could try more creative compensation stnictiires (e.g., options or hybrid 
hourly rates), but as we have seen in the recent past, that is also wrought widi its own problems. n89 One could also 
attempt to address die incentive divergence dirough die use of fiduciary dudes, but before doing dial, let us examine 
wiiether there are market forces (i.e.. labor and product markets) that could at letist parrially address our concerns. 

The induenlial moidlors may nol face the same kinds of labor market forces as managers. First, moidlors do nol 
appear to be appointed because of a belief in their ability to generate great profits (through legal means) but rather the 
perception that they can help die firm prc\'-cnt future law^ violations. Second, monitors camiot be easily replaced (as 
suggested by most DP As), wliicliimphes dial die penally for poor perfomiance is unlikely to be dismissal. Thus, 
monitors face considerably less ongoing labor market pressures as compared to managers. n9() 

The other primary market force would be product market competition, but the same factors that reduced the effects 
of the labor market reduce the effects of the product market. For example, even if the finn is failing, monitors cannot be 
easily replaced. Indeed, even if the firm is taken over by another entity^ tliat may not temiinate the monitoring 
arrangement. Of course, it is easy to understand w hy most DPAs or NPAs do not pennil an acquisidon to lemiinale die 
monitoring arrangement because othenvise that would provide the finn with a reason to sell itself - to get around the 
monitor. n91 Nonetheless, a corollary^ of tliis is tliat it is more difficult to displace monitors tlian managers, and hence 
dicy face lesser inccniix cs diaii managers to ma-ximizc profits. 

Finally, one might argue dial the possibility of future monitoring assigmncnls, wliich arc valuable lo monilors. may 
induce monilors lo focus on maximizing profits. Tliis depends bodi on what factors drive llie choice of a monitor and on 
the efficacy of the reputational market for monitors' sendees. Given that monitors (even the influential ones) are chosen 
primarily for their expertise in law^ compliance, one would not expect their ability' to [* 1737] generate profits to 
significantly influence their cliances at receiving future monitoring assigmnenls. Thus, it is not clear dial die market will 
focus much on the profit-maximizing aspect of a monitor. n92 Second, if monitoring assignments are limited primarily 
to fomicr govcnuiicnt officials, then one might be concerned tliat the reputational market may not be driven so much by 
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ability to ensure compliance as prior connections to the agency bringing tlic enforcement action 

Given tluit niiirket forces may not induce influential monitors to foais on maximizing profits, there appears to be a 
role for some supplcmcniaiy measures such as fiduciaiy duties. n93 Tlicrc arc a number of options one might consider. 
First, one could develop fiduciarv dudes for monilors. Second, one could draft DP As more carefully - specitying wlial 
the monitor's duties and powers are. Third, the appoindng agency could have some supeivisoty^ role over monitors. Of 
course, one could rely on some combination of these features as well. Indeed, it is a combination that we think in the 
end ma> best suit die goals of having monitors inv olved, as each option lias strengths and vvealoiesses and together ihev' 
may complement each other. 

c. Suggestions for Refonn for Influential Monitors 

Wc begin with recommending greater specificity' in the DPA about the tasks and powers of monitors. Greater 
specidcity will aid in guiding monitors in delennining how lliey, and die monitee. should act. Indeed, a number of the 
monitors we spoke to (and our own assessment of the DP As) suggested that greater specificity would be very desirable. 
Second, more clarity in the DPA will help in evaluatmg how monitors arc pcrfomiing. After all, when there arc clearer 
and more verifiable goals, assessment becomes easier. Additional clarity will also help in dev eloping a reputational 
market for monitors that will consider profitability as a factor and will aid in allowing people to compare how monitors 
performed. Both of these help to incentivize monitors and reduce die need for further judicial oversight (such as 
|*1738| fiduciary' duties). Of course, more careful DPA drafting cannot eradicate all concerns (because a completely 
contmgent contract is unlikely), but it will prove useful to reduce some concerns. In light of that, w'e consider the 
following to be features dial should be carefully considered and clearly delineated in a DPA: (1) the scope of the 
monitor's duties, written in a manner tlial minimizes interpreladon, and die goals of dieir assigmiienl: (2) die audiority 
granted to and the roles to be played by each party'; (3) the reporting chain between the monitor and, for example, the 
monitee. its board, its audit committee, its general counsel, the govcrmiicnt. etc., as well as between the monitee and the 
gov enmieni; (4) the expectations among die parties regarding vvhedier die monitor's work is to be privileged; (5) die 
tennination of the monitoring arrangement and what happens in case of acquisition; and (6) for more influential 
monitors, the liability' of monitors to third parties for certain business decisions (c.g.. corporate torts or crimes). 
However, even with these terms, we sdll e.xpecl dieic to be considerable room for dispute and negodadon (and 
renegotiation). n94 In light of this, we also recommend that there be a mechanism for referral back to the appointing 
agency' to resolve certain key disputes betiveen the monitor and the firm. 

If there is still some slack (as we expect there will be), then we suggest a combination of fiduciary' duties and a little 
more monitoring by die appointing agency. This is in essence a question of which arm of the govcrmiicnt should 
monitor the monitors. Reliance on fiduciary' duty places courts as die monitor of monilors. whereas agency monitoring 
places the agency' as the monitor of monitors. Both have certain advantages - agencies have expertise in the area where 
die wrongdoing occurred and in crafdng rules and rcguladons, but courts liavc more c.xpcricncc with fiduciaiy- dudes 
and ex post standard-based decision-making. n95 Thus, if one is monitoring the monitor to ensure that the firm is 
complying with the law. perliaps the agency may be more useful. Howev'er. if one is tiy ing to ensure tliat monitors are at 
least attempting to make profit-maximizing decisions for the corporation and its sliarclioldcrs (as is die case with 
standard fiduciary duly analysis), then the courts may be belter positioned. 

[*1739] Even if agencies might do a tolerably good job of vvatcldng monitors to maximize profits, we may have a 
few further concerns with solely relying on agencies. n96 First, one of the reasons for having monitors might be to 
reduce enforcement burdens and costs for agencies so tliat they can focus their resources on bringing enforcement 
actions radicr ilian monitoring finns. Tlds places somcdiing of a constraint on how much moniloring the agency can 
sensibly nndertttke without sacrificing one of the benefits of having monitors. n97 Second, given thtit most of the 
monitors are former enforcement officials (no doubt capitalizing on their considerable law compliance experience), it 
might prove advantageous to liav'c a nonagcncy official with some oversight to help prov'idc a broader v'icw of the 
functioning of die more influendal monitors. 
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In light of tliis, wc suggest some oversight by the appointing agency for most monitors. For more influential 
monilors. we suggest additional oversight llirough fiducial^- duly analysis by courts. As with managers, wc would 
suggest duties of loyalty, care, and good faith. These duties could be enforced by shareholder suits, but, given the 
concerns with frivolous suits, n98 we would suggest tight limits on them (e.g., by requirmg the laigest witling 
sliarcholdcr to choose counsel and post bonds), application of tlic business-judgment rule for monitor's business 
decisions. ii99 llie purcliase of directors' and officers' insurance policies, and indenmiTicalion for monitors. nlOO 

2. Monitors More Aldn to Advisors 

The discussion so far lias focused on tlic more influential monitors. nlOl but many monitors have more limited roles. 

To tlic extent tliat monitors occupy a more limited role (e.g.. those without the ability to lire employees or inalcc 
I *17401 operational decisions), we do not think the analysis in Section 1 applies in full. 

It is a core feature of fiduciary- duty analysis that the extent of the duties depends ontlie extent of the vulnerabihty 
of the principal to the fiduciary^ nl()2 When monitors are advisors, they have a much more indirect effect on 
profitability^ They arc more akin to attorneys or consultants advising the firm about various options the firm is 
considering. These kinds of monilors do not lia\ e as much of a say in finn prolilabiliiy as llie more influential monitors 
and hence cannot be analogized to managers as easily. 

This does not, however, mean that no duties shouldbe imposed on these monitors but simply that dirferenl kinds of 
fiduciary- duties need to be considered. Forthese monitors, the concern is not that they will not maximize profits (they 
do not liavc the power to do so) but tliat they will not provide the best advice they can on compliance. Here market 
forces do provide greater assurances Ilian lliey might for tlie more influential monilors. Tliis is because llie reputational 
market for monitors depends on how good the monitor is at ensuring compliance. If the monitor is not good at this task, 
llien he is unhkely- to receiv e future moniioring assigmnents. Indeed, gix eii the currently small nimiber of monilors, llie 
reputational market may \vork rather well for the issue of compliance because it is easier to assign credit and blame, and 
tlic players may know each other better than if there were many more monitors in the market. Indeed, one advantage of 
appointing foniicr cnforccmcnl officials as monitors is tliat tlic agencies already liavc c.xpcricncc willi llicsc officials, 
milking a reputational assessment somewhat easier. 

Allliough llie reputational market works belter for these monitors, llie labor and product markets face llie same 
concerns - the inability to replace a monitor hampers both. However, for these more limited monitors, the market for 
tlKir regular professions (e.g., legal scix-iccs) may operate as a check. If someone considered an expert on securities 
fraud provides poor advice to a finn he is monitoring, llien that person's market prospects for advising oiliers on 
securities fraud (as an attorney) would suffer. 

For these reasons as well as the rnonilor's inability to directly influence profits, we do not think that a fiduciary duly 
to maximize profits would be optimal here. Instead, we would suggest a fiduciary- duty' akin to that of attorneys or any' 
professional to their client. Indeed, monitors airrcntly arc treated essentially as attorneys for the firms they arc 
moniioring. Tliis simply reflects the primaiy role that monilors liave play ed until now as adv isors. In addition to lliese 
kinds of fidiiciaiy duties, we would suggest that better drafting of the DPA or NPA and somewhat greater agency 
ovcrsiglrt may prove helpful in ahgning interests and clarify ing tlic scope of the monitoring assignment. 

[*17411 

D. Back to the Past?: Comparison with Professional Director Recommendations 

Allliough corporate monitors are a relatively new pan of enforcemenl, lliey bear considerable similarity to refonn 
suggestions proffered in the past. In particular. Professors Gilson and Kraakman have suggested the creation of a market 
for professional, independent directors who could serve as monitors of corporate performance. nl03 Their idea was tliat 
professional, independent directors might be elected by insliiulional investors to monitor managcmcnl at Anns. nl04 
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These directors would be essentially full-time directors at lialf a dozen or so firms and could be selected from a pool of 
directors llirough a central clearinghouse. iil05 Because tlicsc directors would be selected b} iiistitudonal inv estors, 
they would be both independent of management and dependent on shareholders. nl()6 When this practice is combined 
witli the presence of a mitrket for their serv ices, one would expect there to be good incentives to monitor. nl07 Furtlier, 
as these directors would scn-c full time on a hand Hi I of boards, wc would c.xpcci ilicm to liavc more lime to moiiilor and 
perhaps to have belter access to infonnalion about llie firm lliaii most current outside directors. nl08 

Aliliough llieir proposal lias not yet led to llie creation of such a market llirough anv organized means, we are struck 
by some of the parallels to the "organic" development of corporate monitors. nl()9 In particular, monitors are 
independent of management. liav'C considerable time to monitor the firm, and have access to considerable information. 
Indeed, monitors frcqucnllv' have considerably greater access to infomiation (and tlic power to compel more) ilian 
professional directors might under the Gilson and Kraakman proposal, nl 10 All these features make corporate monitors 
rather good monitors. Moreover, they are not appointed or nominated by management. 

The primarv' differences we see are that monitors (1 ) are not currently beholden to shareholders, (2) are appointed 
by a govermnent agency rather tlian sliarclioldcrs. and (3) arc appointed oidy when some alleged wrongdoing lias 
occurred (as opposed to alwav s being present as in llie Gilson and Kraalanan proposal). However, if oiu refomi 
proposals are accepted, then monitors would owe some fiduciarv' duties to shareholders. Thus, the primaiy | * 1 742 1 
differences remaining are who appoints the monitor (government versus shareholders) and the trigger for their 
appointment- 

Onc migln view the govermnent agency as akin to a central clearinghouse of sorts for monitors as they become tlic 
repositories for infonnalion on llie monitor and their effecliveness. Of course, the govermnent agency 's incentives and 
those of a central clearinghouse may not be the same, but one can concepUialize the agency as serving a similar 
infomialion-galliering or infonnalion-disseminaling role, nil 1 

However, the comparison to professiomil directors provides yet another potential reform. One way to align the 
interests of the influcnlial monitors willi lliosc of sliarclioldcrs is to giv c sliarclioldcrs a greater say in who is appointed 
to be llie inonilor. Perliaps inslitulional investors could have some greater, e.xplicil voice in lliis process by. for e.xample. 
being consulted by the goveniment agency before appointing a monitor. This would not only make monitors more 
responsiv e to sliareholder concerns but also would malve addressing shareholder concerns soinelliing lhal is reflected in 
the reputation of monitors and in the market for their services. This would further help to align monitors' and 
sliaicholdcrs' interests in those cases in wliich monitors could exercise considerable influence over firm profitability. 

Finally, monitors are currently limited only to situations where some alleged wrongdoing has occurred, nl 12 
Aliliough iliis is different from the proposal suggested by Gilson and Kraakman, one might still conceive of it as a first 
slep in ihe general direcliou towards such professional directors. Indeed, monitors could be viewed as a lest case for a 
core of professional directors. Although we do not speculate about the likely future dev'elopment of monitors and how it 
may dovetail with a market for professional directors, wc find the parallels both striking and instmctivc. Wc aw'ait 
future developments with baled brealli. 

Conclusion 

Ov^er the last decade, enforcement authorities liiwe increasingly relied upon corporate monitors to help ensure law 
comphance and reduce die number of future violations. In this paper wc describe the development and coimnon features 
of corporate monitors as well as examine when monitors are desirable and what obligations Qiey should bear. 

We find dial moniloring arrangements are becoming more coimnon and their powers are e.xpanding. Monitors 
possess a wide range of powers that can be aligned along a continuum of being v'eiy influential (almost ninningthe 
firm) to being significant advisors. In light of this, our analysis cxamhics the desirability' of monitors along tliis 
continuum. Wc conclude that monitors shoidd be used only in certain instances (c.g., when socially cheaper sanctions 
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arc not sufficient for deterrence). When tliey arc used, some fidtician^ [* 1743] duties should apply to them, The extent 
and nature of tlicsc fiducian- duties should vary to reflect ilic degree of vulnerability of shareholders to tlic monitor's 
decisions. Thus, for the more influential monitors, we suggest broader fiduciaty' duties tlwn for the more advisor-like 
monitors. We also provide a number of recoimnendations that should help to enlnince the performance of monitors. In 
some respects, if influciitial monitors do not owe some duties to the sliarcholdcrs whose assets they arc monitoring, then 
tliey become like czars - people w itli considerable, but largely unfettered, power. 

Finally, we compare die corporate monitor to a refonn proposal for creating a core of professional directors and 
find a number of similarities. It appears that government enforcement authorities have been creating, in a piecemeal and 
organic maimer, something like a market for professional supervisors. The experiences with monitors may then be quite 
instructive for future govcniancc developments. Whcdicr die development of monitors will morph o\ cr time into a 
market for professional directors is something that corporate governance scholars and practitioners will likely be 
anxiously watching, 

1*17441 

Appendix 

Critical Features orDeferred Prosecution and No Prosecution Agreements at the Federal Level Since 1 993 +-h 

+-H Tliis Appendix contains information from a number of sources. For citations to the DPAs/NPAs invoh'ing AIG-FP 
Pagic Equity Holding Corp.; AmSoudi Bancorporation: America Online Inc.; Aurora Foods, Inc.; Bank of New York: 
Bristol-Myers Squibb Co.; Canadian Imperial Bank of Commerce; Computer Assocs. Int'l, Inc.; InVision Techs., Inc.; 
KPMG; Merrill Lyneh & Co.; Micrus Corp. & Micrus S.A.; Monsanto Co.; N.Y. Racing Ass'n; Prudential Sec. Inc.; 
and Symbol Tech., see Corporate Crime Reporter, supra note 1. For citations to the odicr DPAs/NPAs sec Consent 
Agreement between Bureau of Political-Military' Affairs, U.S. Dep't of State and The Boeing Co. (March 28. 2006), 
available at http://wwvv.corporatecrimereporter.coin/documents/ boeingsettle.pdf; Diagnostic Prod. Corp., supra note 
30; Letter from Alice H. Martin. U.S. Attorney for die N. Disi. of Ala., U.S. Dep't of Justice, to Robert S. Bcimeii. 
Skadden, Arps. Slate. Meagher &. Flom LLP, counsel to HealthSouth Corp.. supra note 39; HVB Letter, supra note 29; 
Deferred Prosecution Agreement, United States v. Roger Williams Med. Ctr., supra note 39; Deferred Prosecution 
Agreement. United States v. SSI Int'l Far East, supra note 30; Deferred Prosecution Agreement. S.E.C. v. Titan Corp.. 
No. 1 :()5cv()()41 1 (D. D.C. March .30, 2005); Statoil, ASA, Exchange Act Release No. 54599 (Oct. 13, 2006), available 


at http://wvvw, scc.gov/ litigation/admin/2006/34-54599. pdf. 



AIG (2004) 

AmSoudi (2004) 

AOL (2004) 

Charges 

Aiding and 

Failing to file 

Aidmg and 


abelling 

suspicious 

abetting 


securities fraud. 

activity' reports 

in a timely, 

complete, and 

accurate manner. 

securities fraud. 

Agency 

U.S. Department 

U.S. Department 

U.S. Department 


of Jusdee. 

of Justice, 

of Justice, 


Criminal 

Criminal 

Criminal 


Division. Fraud 

Division. U.S. 

Division, U.S. 


Section. 

Attorney’s Office 

for die Southern 

Attorney's Office 

for die Eastern 
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District of 
Mississippi. 

$ 40 million in 
fines: silent as 
to restitution. 

12 monllis 12 montlis 

12 monllis comply 

and agreement 

expires after 24 

months. 

No. No. 


District of 
Virginia. 

$ 60 million in 
lines: $ 150 
million in 
restitution. 

24 monllis 
Monitor may 
extend period of 
review up to 6 
months wiili DOJ 
approval. 

Name not piibliely 
available. 

MulualK agreed 
upon by the 
Dcparlmcnl of 
Justice and AOL. 
Makes a report to 
the Audit and 
Finance 

Committee, with a 
copy to DOJ; 
makes 

rccoimncndadons 
to Audit and 
Finance Conunillee. 
. Special 
review of llie 
effectiveness of 
AOL's internal 
control measures 
related to its 
accounting for 
advertising and 
related 

transactions, the 
training related 
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Frequency of 
Reports to 
Government 

Funding 


Resolution of 

disagreements/ 

monitor's 

authority 

Replacement 

Provision 

Internal Cliangcs 

Required 

Posl-Monilor 

Obligations 


Charges 


to these internal 
control measures, 
AOL's deal sign- 
off and approval 
procedures, and 
AOL's corporate 
code of conduct. 
On at least a 
semiannual basis 
as to cooperation 
from AOL. 
Retained and paid 
by AOL: monitor 
has right to 
select and liiie 
outside 
accountmg 
expertise. 


Aurora Foods, 

Bank of New York 

P4 

stinnves 

indefinitely . 

Inc. (2001) 

(20(15) 


Admission of 

U.S. Attorney's 


false and 

Office. Eastern 


misleading 

District of New 


statements and 

York Aiding and 


omissions in 

abetting 


comiection witli 

fraudulent 


Aurora's 

activities of 
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Agenc\’ 


financial 
statements and 
public filings 
with die SEC. DPA 
is silent on 
specific charges. 


U-S. Department 
of Justice, 
Criniinal Division. 


stibsidian^ by 
executing sham 
escrow' 
agreements; 
willfully failing 
to file 
Suspicious 
Activity Reports 
in a timely 
manner; and 
failure to notify 
aulhorilies as 
required by law^ 
U.S. Attorney's 
Office. Soutliem 
District of New- 
York Aiding and 
abetting the 
operation of an 
unlicensed money 
transmitting 
business; aiding 
and abetting tlie 
unlawful 
operation of a 
foreign bank; 
failure to 
implement an 
effective anti- 
money laundering 
program, as 
required by law; 
and engaging in 
money laundering. 
U.S. Department 
of Justice, U.S. 
Attorney's 
Offices for the 
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Silent as to 
fines; silent as 
to rcstiiuiion. 


Aurora must 
retain a mutually 
acceptable 
outside 
consullanL. 


Eastern and 
Southern 
Districts of New 
York willi llie 
Internal Revenue 
Seivace and 
Federal Bureau of 
Iiivesiigaiion. 

$ 26 million in 
fines; $ 12 
million in 
reslilulion. 

36 months 
U.S. Attorney's 
Office may 
tenninate if 
purposes of 
agreement have 
been fully 
achieved and 
further 

monitoring is no 
longer required. 
PP 6 

and 7 arc 
permanent with 
regard to conduci 
covered by DPA. 
George A. 
Stamboulidis, 
Baker Hostetler, 
New York. NY. 
Applications 
submitted to U.S. 
Attorney's 
Office; after 
considering views 
of. inter alia. 
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BNY,U.S. 

Attorney's Office 

will select 

monitor. 

Siipcniscd By 


Delivers reports 

to General 

Counsel, who must 

present to Board 

and Audit 

Committee for 

review. 

Dulies 

. Advise 

. Review 


Aurora regarding 

BNY's SAR 


an appropriate 

practices and 


compliance 

procedures; anti- 


program. 

money laundering 

procedures; and 

BNY's 

implementation of 

and compliance 

with Uic DPA and 

the remedial 

actions 

prescribed in it. 

Frequency of 


Scmi-aimual 

Reports to 


basis; monitor 

Goveminenl 


may file 

additional 

reports with 

BNY's General 

Counsel or, 

without notice to 

BNY.vvitliU.S. 

Attorney’s Office. 

Funding 


"BNY agrees to 

pay all costs 

associated witli 

the retention of 



64 


105 Mich. L. Rc^'. 1713. *1744 


Page 24 




monitor for 

these purposes." 

P 12. 

Resolulion of 


All} refusal b> 

disagreements/ 


BNY or its agents 

monitor's 


to render full 

aulhorilv 

Replacemenl 

Provision 


cooperation to 

tlie iiioniior will 

constitute a 

breach of the 

DPA. 

Internal Changes 

Board 

Management 

Required 

. Appoint 

. New senior- 


two independent 

level position in 


and oulsidc 

Legal Division 


directors, 

called Head of 


including one to 

Law Enforcement 


seive on audit 

and 


coimnilicc to 

Invcsligations. 


oversee 

P 10(b). 


impleiiieiilaLion of 

. Creation 


compliance 

of Suspicious 


program. 

Activity Response 


Miuiiigement 

Team. P 


. Appoint a 

lOG). 


compliance 

- Netv 


officer to 

managetnent 


oversee tlie 

conunittee lieaded 


implementation of 

by BNY's 


the compliance 

president to 


program. 

review actions of 

67 involved 

employees. 

P 10(a). 

Internal 

inv'cstigations 
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. Hired 
Sullivan & 
Cromwell, rcsulls 
sliaiedwilli U.S. 
Attorney’s Office 
and attomey- 
cliciil privilege 
waived wiili 
regard to report. 
P6. 


Post-Monitor 

Board 

Management 

Obligations 

. Appoint 

. New- senioT- 


two independent 

Icv'cl position in 


and outside 

Legal Division 


directors, 

called Head of 


including one to 

Law Enforcement 


scrx’c on audit 

and 


committee to 

Investigations. 


oversee 

P 10(b). 


implementation of 

. Creation 


comphance 

of Suspicious 


program. 

Activity Response 


Management 

Team. P 


. Appoint a 

10(1). 


comphance 

. New 


officer to 

management 


oversee the 

committee headed 


implementation of 

by BNY's 


the compliance 

president to 


program. 

review actions of 

67 invoh'ed 

employees. 

P 10(a). 


Boeing (2003) 

Bristol-Myers 

Squibb Co. (2005) 

Charges 

Unauthorized 

Conspiraev' to 


e.vports of a 

conmiit securities 


defense article. 

fraud. 
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Agency- 

U.S. Department 

U.S. Department 


of State. Bnrean 

of Justice, U.S. 


of Political- 

Attorney's Office 


Military Affairs; 

for Qie District 


Directorate of 

Trade Controls, 

Office of Defense 

Trade Controls 

Compliance. 

of Nc^v Jersey. 

Fines 

S 15 million 

$ 100 million in 


("civil 

fines; $ 839 


penally"); silenl 

million in 


on restitution 

restitution. 

Duration 

36 months 

24 months 

Extension Option 

Minimum two years 

followed by an 

individtial from 

inside 

corporation for 1 

year and report 

to SVP, Office of 

Internal 

Governance, and 

DTCC. 


Monitor 


Hon. Frederick B. 

Lacey. LeBoeiif 

Lamb. New York. 

NY. 

How selected 

Boeing to appoint 

Previously 


a qualified 

individtial from 

outside the 

corporation as 

monitor. Monitor 

forsakes for all 

time any future 

employment or 

reprcsentation, 

retained by BMS. 
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Subject to 
approval of DTCC. 
Senior officers 
receive copies of 
reports to DTCC. 
reports may 
include input or 
coimnenis from 
Boeing's VP. 
Global Trade 
Controls. 

. Monitor 
Boeing's ITAR 
e.xport compliance 
program, oversee 
iinplcinenlation of 
DPA. and monitor 
all AECA/ITAR- 
regulated 
activities of 
Boeing. 


No one. Monitor 
sliall "liav e 
autliorit}- to 
require BMS to 
talvc an\ steps he 
believes are 
ncccssan- to 
conply with . . . 
tliis Agreement." 

P 12(a). 

. Continue 
the review, 
refonns, and 
other functions 
undertaken as 
Independent 
Advisor. 

. Cooperate 
with SEC. monitor 
BMS's compliance, 
and malve 
recommendations 
ncccssaiv' to 
ensure tliiit the 
conipaii}- complies 
with applicable 
securities laws. 

. Monitor 
BMS's compliance 
with agreements 
in other actions, 
and monitor 
infonuation 
received by the 
confidenlial 
hotline and c- 
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Frequency of 

Reports every 90 

mail address. 

. Meet 

quartcrh witli 

CEO, non- 
executive 

Chairman, and 

General Counsel. 

At least on a 

Reports to 

days for first 

quarterly basis 

Government 

six months, semi- 

and between 30 


annually 

and 45 day s after 


Ihereafler, 

filing of lO-K 

Funding 

"Professional 

forFY2006. 

P 12(c). 

Resolution of 

staff as are 

reasonably 

necessaty . . . 

up to two full- 
time 

equivalents." 

P 12(f) of 

annex. 

May present any 

"BMS shall adopt 

disagreements/ 

disagreement up 

all 

monitor's 

through 

reconmiendations 

aiUhority 

managemeni chain 

contained in each 


from BCA to 

report submitted 


Boeing CEO and 

by the Monitor to 


eventually DTCC. 

the [U.S, 

Replacement 

Boeing's SVP may 

Attorney's! 

Office unless BMS 

objects . . . and 

the Office agrees 

. . . ." P 

14. 

"If the Monitor 

Provision 

rcconuncnd a 

resigns or is 
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successor; 

Boeings Corporate 
VP. Contracts & 
Pricing, inav fill 
in on temporan^ 
basis- 


Manageinenl. 
Create a senior 
management 
position 
reporting to VP 
Global Trade 
Controls, Office 
of Internal 
Governance, with 
duties to include 
"ensuring 
application of 
best practices 
across ilic 
corporation [not 
Ihnited to 
measures required 
by agreement]". 
P2of 

annex. Also file 
annual reports 
with Directorate 
of Trade 
Controls. Meets 
qirarterly with 
monitor for 
duration of DPA. 


unable to scr\'C 
for the balance 
of liis tcmi, a 
successor sliall 
be selected by 
BMS and approved 
by the [U.S. 
Atlomey’s] 

Office within 
forty-five (45) 
days." P 16. 

Board 

. Appoint an 
additional, non- 
e.xecutive 
Director 

acceptable to the 
U.S. Attorney's 
Office. 

. Establish 
the position of 
non-executive 
Cliainnan of the 
BMS Board of 
Directors, to be 
retitined at least 
through the term 
of the agreement, 
who can require 
reports on any 
subject from tiny 
officer or 
employee of tlie 
Company. P 
10 . 
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Post-Monitor 

Obligations 


Internal 
investigations 
. BCA to 
retain an outside 
firm to conduct 
audit of 

iinplcincnlation of 
the DPA and 
assess the 
overall 

effectiveness of 
BCA's compliance 
programs no later 
than 1 8 months 
after signing 
order. 

. Required 
to audit of 
alTiliales for 
three years prior 
to DPA. 

. Within 30 
months, report 
from senior 
comphance 
maiiitger on audit 
findings. DPA 
silent on who 
report goes to. 
Management. 

As under 
"Internal Changes 
Required". 


Canadian Imperial 


Board 
. Appoint an 
additional, non- 
e.xecutive 
Director 
acceptable to the 
U.S. Attorney's 
Office. 
Computer 
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Bank of Commerce 

Associates 


(2003) 

International, 

Inc. (2004) 

Cliarges 

DPA describes 

Securities fraud 


violations of 

and obstruction 


Financial 

Acco tinting 

Standards, but 

docs not name 

specific charges. 

of justice. 

Agency 

U.S. Department 

U.S. Department 


of Justice. Enron 

of Justice, U.S. 


Task Force: 

Attorney's Office 


Federal Reserv^e 

for the Eastern 


Banlc of New York. 

District of New 

York. 

Fines 

$ 80 million in 

Silent as to 


fines; silent as 

fines; $ 225 


to restitution. 

million in 

restitution; IK 163 

million in stock 

to settle civil 

SLlitS. 

Duration 

36 months 

1 8 months 

Extension Option 


Longer of 18 

months or until 

such time as 

refonns have been 

substantially 

implemented for 

two successive 

quarters. 

Monitor 

Michael G. 

Lee S. Richards 


Considine, Day 

111, Ricliards 


Berry & Howard 

Kibbe & Orbe LLP. 


LLP, New York, NY. 

New York. NY. 

How selected 

Selected by DOJ 

Williin 30 day s. 


and acceptable to 

CA must submit 
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SupeiA'ised B> 
Duties 


CIBC. 


Primarily CIBC. 
Enron Task Force 
Monitor 
. Monitor 

CIBC's compliance 
with agreement, 
relying, where 
needed, on 
judgment of 
Monitor and 
outside Monitor 
named under 
agreement with 
CIBC, OSFl, and 
the Federal 
Resen-e (FR). 

- Coordinate 
with SEC. FR, and 
OSFI, 

Federal Reserve 
Auditor 
. Assist in 
monitoring ClBS's 
compliance with, 
and effectiveness 
of. policies and 
proccdurcs and 
any enhancements 
or revisions 
thereto. 

. Witliin 30 


list of five 
candidiJtes. U.S. 
Allomcy's Office 
will approve 
tlircc candidates, 
and then court 
w ill pick one. 

. Examine 
CA's compliance 
with agreement; 
make 

rccoimncndatioiis 
to the Board for 
review and 
implementation; 
and conduct 
comprehensive 
review of 
following areas: 

CA's practices 
for the 

recognition of 
software license 
revenue; 

CA's internal 
accoimling 
controls and 
impleinenlation of 
an improved ERP 
infonnation 
technology system; 

CA's internal 
audit department; 

CA's ethics and 
compliance 
policies; and 

CA's records 
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days of 

management 


Agreement, submit 

policies and 


a written plan 

detailing how 

Auditor intends 

to monitor CISC's 

comphance v\ iih 

policies and 

proccdurcs. 

. Report in 

writing an> non- 

compliance b> 

CIBC. 

proccdurcs. 

Frequency’ of 

Semi-annual basis 

Quarterly. Within 

Reports lo 

as to CIBC's 

sL\ months of 

Government 

compliance with 

appointment. 

Funding 

Resolution of 

disagreements/ 

monitor's 

authorit}^ 

Replacement 

Provision 

agreement. 

issue report 

making 

recoimnendations 

on best practices 

for review arcas. 

Internal Clianges 

Management 

Board 

Required 

. CIBC must 

. Add Laura 


cretite ti new 

Unger tmd two 


Financial 

more independent 


Transaction 

directors to the 


O'Crsight 

board and 


Committee to 

establish a 


review^ qmnter- 

Compliance 


end and V ear-end 

Committee of the 


transactions. 

Board. P 12. 
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Management: 

- Appoint an 
independent, 
senior-level 
Cliicf Compliance 
Officer (CCO). 
after 

consuliaiioii wiili 
U.S. Attorney's 
Office, that will 
report directly 
to tlie Board 
Compliance 
Committee and 
General Counsel. 

P 14, 

. Esiabhsh 
a new Disclosure 
Committee 
conposed of CEO. 
COO. CFO. CCO, 
CAO, and General 
Comisel. 

. Reorganize 
Internal Audit 
Department, 
hiring al least 
five more 
internal 
auditors. P 
15. 

. Develop 
plan to ensure 
effectiveness of 
communications 
with governmental 
agencies engaged 
in inquiries on 
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Management 
. Cl BC must 
create a new 
Financial 
Transaction 
05’ersight 
Coiimiittee to 
review qtiarter- 
end and V car-end 
transactions- Fed 
Agreement 
Appendix. P 
5. 


Diagnostic 
Products Corp. 
(2005) 

Violations of the 
Foreign Cornipt 


CA. P 16. 

Internal 
investigations 
. Retained 
Sullivan & 

Cromwell LLP and 
Priccwalcrliotisc 
Coopers. P 
5. and sliarcd 
findings with 
charging 
agencies. 

Investigation and 
ex-pectation of 
sliaied results 
contintiing. 

Upon c.xpiration 
of Agreement, C A 
will continue to 
fulfill the 
cooperation 
obligations in 
P6. 

Cooperation not 
required in 
proceedings w'here 
CA is a 
defendant. 

P7. 

Board & Management 
. As in 

"Internal Changes 
Required". 
Hcaltlisouth Corp. 
(20(16) 

DPA silent on 
actual cliargcs. 
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Practices Act of 
1977. 


Securities and 

Exchtmge 

Coimnission. 


S 2.3 million in 
fines; silent as 
to restittition. 

36 months 


DPC shall retain 
a qualified 
independent 
compliance 
consultant not 
unacceptable to 
the SEC. 


but incorporates 
SECv. 
Hcaltlisoulh 
Corp., No. CV-03- 
J-0615-S (N.D. 
Ala.), which 
cliaigcs 
falsification of 
financial 
statements, false 
and misleading 
SEC filings, and 
violations of the 
FCPA. 

U.S. Department 
of Justice, 

Criminal 
Division, Fraud 
Section; U.S. 
Attorney's Office 
for the Nortlicni 
District of 
Alabama. 

$ 103 million in 
fines; $ 445 

million in 
restitution. 

Expires November 
17, 2009 

Selected by audit 
committee and 
"sliall be 
licensed as a 
certified public 
accountant." 

P 11. 
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Siipcniscd By 


Audit conunittee; 

audit committee 

also sets 

coinpensalion. 

Duties 

. Review 

. Shall be 


fiunually DPC's 

charged with 


coniphancc with 

reporting any 


its FCPA policies 

indications of 


and procedures. 

violations of law 


and make 

or of 


rccoimnendations. 

HcalthSonth's 

procedures, 

insofar as they 

are relevant to 

tlie duties of tlie 

Audit Committee, 

to the Audit 

Committee. Copies 

of these reports 

shall be 

submitted to tlie 

government for 

lliree years. 

Frequency of 

Annually, with 

Only when 

Reports to 

first report 

reporting 

Government 

witliin 90 days of 

violations of law 


appointmenl. 

or procedures of 

audit. 

Funding 

"DPC . . . shall 

HealthSouth sliall 


compensate the 

permit tlie 


Compliance 

Inspector General 


Consultant, and 

to hire a staff 


persons engaged 

of at least fi\ e 


to assist the 

Compliance 

Consultant, for 

sendees rendered 

... at their 

people. 
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Resolulion of 
disagreements/ 
monitor's 
aulhorilv 


Replacement 

Provision 


reasonable and 
customarv' rates . 

. ."P3. 

The company is 
not required to 
adopt any of the 
cliangcs contained 
in the monitor's 
report: "Intlic 
event a Report 
contains any 
recommendation 
for further 
action by DPC, 
williin 90 days 
after receiving 
the Report. DPC's 
Board of 
Directors sliall 
advise |the SEC|. 
in writing, of 
all decisions and 
detenninatioiis it 
has made as a 
result of the 
Report." P 
1 . 

"DPC (i) shall 
not have the 
authority^ to 
tenninate the 
Compliance 
Consultant 
w ithout tlic prior 
written approval 
of the majority^ 
of DPC's 

independent board 
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liilemal Cliaiiges 

members and the 

SEC . p. 

4.P3. 

None. The company 

Board 

Required 

is not required 

. Adopted 


to adopt am' of 

transition plan 


Ihc cliaiigcs 

resulting in 


contained in Qie 

addition of nine 


monitor's report: 

new individuals 


"In the event a 

to Board- 


Report contains 

. New 


any 

charters for 


rcconuncndation 

audit-related and 


for further 

governance- 


action by DPC, 

related 


within 90 days 

committees of the 


after receiving 

board. 


the Report, DPC's 

Management 


Board of 

. Cleaned 


Directors shall 

house regarding 


advise [the SEC], 

upper management. 

Posl-Monitor 

in writing, of 

all decisions and 

detenninations it 

has made as a 

result of the 

Report." p. 4, 

P 1. 

Board 

Obligations 


. Adopted 



transition plan 

resulting in 

addition of nine 

new individuals 

to Board- 

- New^ 

charters for 

audit-related and 
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HVB Risk 

governance- 

related 

coimniltccs of llic 

board. 

InVision 


Management and 

Technologies. 


HVB U.S. (2006) 

Inc. (2004) 

Cliarges 

Conspiracy to 

Bribing foreign 


defraud tlic U.S. 

officials to 


and the IRS. tax- 

retain business 


evasion, and 

in Tliailand, 


fraiidiilent tax 

China, and Ihe 


returns. 

Pliilippincs. and 

Agency 

U.S. Department 

failure to 

moiiilor foreign 

sales activity' 

for violations of 

the Foreign 

Corrupt Practices 

Act. 

U.S. Department 


of Justice, U.S. 

of Justice, 


Attorney's Office 

Criminal 


for the Southern 

Division, Fraud 


District of New 

Section. 

Fines 

York. 

$ 22,645,801 in 

$ 800,000 and a 


fines; $ 6, 989, .124 

fine to the SEC 


in restitution to 

to be decided; 


the IRS. 

sUent as to 

Duration 

1 8 months 

restitution. 

1 8 months 

Extension Option 


Monitorsliip lasts 



18 months; 

agreement expires 
in 24 months. May 

be extended by an 

additional 6 
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months if DOJ 
deems necessaiy'. 

No BillPcndcrgasL 

Paul Haslings. 
Wasliington. DC. 
Selected and paid 
for by In Vision 
and approved by 
DOJ, 

"The Monilor 
shall; 

(a) monitor 
InVision's 
coraphance with 
this Agreement; 

(b) monilor 
InVision's 
impleinenlalion of 
and adherence to 
policies and 
procedures 
relating Lo FCPA 
conpliance . . 

(c) ensure ihai 
the Poheies and 
Procedues are 
appropriately 
designed to 
accomplish tlieir 
goals; - - . and 
(e) coordinate 
with die SEC and 
provide 

infonuation about 
InVision as 
requested by that 
agency^" P 
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Required 


105 Mich. L. Rc^'. 1713. *1744 


Page 42 


12 . 

On at least a 
semi-aimiial basis 
and between 30 
and 45 day^s 
before the end of 
Monitor's lemi. 

No clianges to 
FCPA compliance 
policies and 
procedures 
without monitor's 
approval. 
InVision's 
knowingly or 
wilfLilly faihiig 
to perfonn the 
duties imposed by 
Monitor permits 
U.S. Attorney's 
Office to 
terminate 
agreement. 


Management 
. HVB shall 
maintain a 
permanent 
compliance 
office, and 
maintain a 
compUance and 
ethics program, 

. HVB shall 
take steps to 
audit the 
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Post-Monitor 

Obligations 


Charges 


compUancc and 
ethics prograin to 
ensure it is 
cann ing out the 
duties and 
responsibilities 
SCI forth in lliis 
agreeinenl. 

No monitor. 
However, after 
Icnninadon of 
agreeinenl HVB's 
obligation to 
cooperate is not 
intended to apply 
in the event that 
a prosecution 
against HVB is 
pursued and not 
deferred. 
Management 
. HVB shall 
maiiitaiii a 
pennanent 
comphance 
office, and 
maintain a 
compliance and 
etliics program. 
KPMG (2005) 

Participating in 
a conspiracy to 
defraud tlic U.S. 
and IRS. tax 
evasion, and 
inaldng fraudulent 
tax returns. 


Merrill Lynch & 
Co,, Inc. (2003) 
DPA is silent as 
to actual cliarges 
deferred, but 
prosecuting 
office agrees to 
"not prosecute 
Merrill Lynch for 
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Agency 

U.S. Departinenl 

any crimes 

committed by its 

employees 

relating to tlie 

Year-End 1999 

Transactions." 

P3. 

U.S. Department 


of Justice. 

of Justice. Enron 


Criminal 

Task Force. 

Fines 

Division, Fraud 

Section, U-S. 

Attorncy's Office 

for the Southern 

District of New 

York. 

$ 228 million in 

Silent as to 


fines; $ 228 

fines; silent as 


million in 

to restitution. 


restitution to 

Contra CIBC DPA. 

Duration 

IRS. 

36 months 

18 months 

Extension Option 

If KPMG fails to 

Monilorsliip lasts 


pay fines in 

1 8 months. 


liinely maimer. 

Agreement c.xpircs 


U.S. Attorney's 

on June 30, 2005. 

Monitor 

Office can extend 

tenn for up to 18 

months; any other 

breach can result 

in one year 

extension. DPA 

not exceed live 

years total. 

Richard C Breeden 

George A. 


&Co. HK) 

Stamboulidis, 


Norllifield 

Balcer Hosteller. 


St.. Greenwich, CT. 

New York. NY. 
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U.S. Attorney's 
Office shall 
consult with KPMG 
to choose a 
mutually 
acceptable 
Monitor. If such 
a Monitor caimot 
be clioscn, then 
the U.S, 

Attorney's Office 
has the sole 
right to select a 
monitor. 

No one. The 
Agreement grants 
broad powers to 
the Monitor, 

Thus, "KPMG sliall 
adopt all 

recoimncndations 
submitted by the 
Monitor unless 
KPMG objects . . 

. and tlic [U.S. 
Attorney's! 

Office agrees . . 

. ." P 
18(a). 

. Review 
covered opinions 
issued .30 days 
prior to lliis 
agreement. 

. Review' and 
monitor KPMG's 
comphance with 
this agreement 


"Mcrril Lynch 
will also retain 
an individual 
attomev selected 
by the 

Department, wiio 
sliall be 
acceptable to 
Mcrril Lynch." 

P 9. 


General Counsel 
and Head of 
Corporate Audit. 


Merrill Lynch 
must retain an 
auditing firm to 
review poheies 
and procedures 
set forth in 
Exhibit A 
(training 

programs, review 
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and Compliance & 

conunittees. 


Ethics Program, 

etc.), and an 


and make 

attorney 


recoimnendalions 

(monitor) to 


ncccssan^ to 

review the work 


comply with 

of the auditing 


agreement. 

fimi. The 


. Review and 

auditing finn and 


monitor the 

the attorney sliall 


implementation 

. Ensure 


and exeeuiion of 

tliat tlic policies 


personnel 

and procedures 


decisions 

[in Exhibit A] 


regarding 

are appropriately 


individuals 

designed to 


responsible for 

accomplish their 


the illegal 

goals; and 


conduct- 

. Monitor 

Merrill Lynch's 

implementation of 

and compliance 

with the Policies 

and Procedures 

Frequenc\’ of 

Not less often 

Semi-annual basis. 

Reports lo 

tlian CVC 13 four 


Government 

months, whenever 

Monitor deems 

fit, and 

iimnediately upon 

violation of 

law or any 
provision of DPA. 


Funding 

Authority to 

employ legal 

counsel. 

consultants, 

investigators. 

experts, and ai^^ 
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other personnel 
necessa^^ 
Compensation and 
e.xpeiises paid by 
KPMG in 
accordtmee with 
typical hourly 
rales. Monitor 
receives office 
space, telephone 
scrxicc. and 
clerical 
assistance. 

Monitor has 
"aulliorily to 
take . . . 
actions . . . 
necessaty- to 
effectuate . . . 
oversight and 
moiiiloring 
responsibilities." 

P 18(d). If 
a KPMG employee 
fails to 

cooperate 'with 
monitor then 
monitor may, at 
own discretion, 
"reconmieiid 
dismissal or 
other 

disciplinaiy- 
action." P 
18(e)(V). 

Management 


No changes to 
policies and 
procedures 
williotil approval 
of auditing finn 
and monitor. 


Management 
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. KPMG to 
cease or curtail 
certain ta.\ 
sendees 

including private 
tax practice and 
issuing "covered 
opinions" with 
respect to 
"listed 

transactions". 

. KPMG to 
maintain a 
pennanent 
coniphance office. 
KPMG agrees tliat 
its obligations 
to cooperate will 
continue even 
after dismissal 
of cliargcs. 
unless 

prosecution is 
pursued and not 
deferred. 

Micnis Corp. and 
Micrus S.A. (2005) 
Bribing doctors 
in France, Spain. 
Germany, and 
Turkey. 


U.S. DeparUneiit 
of Justice. 


. Creation 
of the Special 
Slmcturcd 
Products 

Committee, whose 
approval is 
required for any 
offseuing 
transactions. 


Management 
. As in 

"Internal Changes 
Required". 


Monsanto Co. 
(20(15) 

Bribing an 
Indonesian 
Ministry of the 
Environment 
official and 
making false 
entries into its 
books and 
records. 

U.S. DeparlinenL 
of Justice. 
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Criminal 
Division. Fraud 
Section. 

$ 450.000 in 
fines; sUent as 
to restimtion, 

36 inonllis 
Moniiorsliip for 
36 months; 
deferral of 
prosecution for 
24 nionlhs- 


Micrus must 
retain outside 
independent finn 
with 45 dav s of 
Effective Date. 


"The monitor 
sliall: 

(a) monitor 
Micrus' 

compUance with 
this Agreement; 

(b) monitor 
Micrus' 

implcntation of 
and adherence to 
policies and 
procedures 
relating to FCPA 


Criminal 
Division. Fraud 
Section. 

$ 1 million in 
fines; silent as 
to restitution. 

36 montlis 


Tim Dickinson, 
Paul Hastings, 
WasliingtoiL DC. 
Monsanto must 
retain an 
individual, 
partnersliip. or 
other entit}- 
acceptable to 
Department. 
Corporate 
conpliance 
officer. 

. Certif>^ 

that policies and 
procedures are 
appropriate!} 
designed. 

. Monitor 
implementation of 
a comphance with 
policies and 
procedures. 

. Report 
findings of 
special review 
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compliance . . . ; 

(during first 


(c) ensure that 

year) and follow- 


Policies and 

up audit (during 


Procedures are 

tliirdyear) to 


appropriately 

corporate 


designed to 

conpliance 


accomplish ilicir 

officer as to 


goals; . . . and 

(c) coordinate 

with the SEC and 

provide 

infonnalion about 

Micnis as 

requested by that 

agency ." P 

12. 

effectiveness. 

Frequency of 

Semi-annual 

Report findings 

Reports to 

basis, and 

of special review' 

Govemineiil 

between 30 and 45 

(during first 


days before the 

year) and follow- 

Funding 

end of 36 monllis. 

up audit (in 

tliirdyear) to 

corporate 

conpliance 

officer as to 

effectiveness- 

Resolution of 

No changes to 

No modification 

disagreements/ 

policies and 

of policies and 

monitor's 

procedures 

procedures of 

aiithorin- 

without approv'al 

Appendix B 


of monitor. 

without approval 


Knowingly. 

of monitor. 


willfully failing 

Monitor reports 


to perform duties 

any lack of 


imposed by 

cooperation or 


monitor 

failure to report 


constitutes 

fraud directly to 
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Replace incni 

Provision 

breach. 

U.S. Attorney's 

Office. 

Internal Changes 


Management 

Required 


. Monsanto 

must implcmcnl a 

remedial 

comphance 

program as 

described in 

Exhibit B. 

Post-Monitor 


Management 

Obligations 


. As in 

"Inienial Changes 

Required". 


New York Racing 

Prudential 


Association (2003) 

Securities Inc. 

(1994) 

Charges 

Conspiracy to 

Fraud in the sale 


defraud tlic 

of limited 


United States and 

partnership 


aiding and 

abetting the 

fihng of false 

tax returns. 

interests. 

Agency 

U S. Deparlnient 

U.S. Department 


of Justice, U.S. 

of Justice, U.S. 


Aliomey's Office 

Atlomey's Office 


for the Eastern 

for the Southern 


District of New 

District of New- 


York. 

York. 

Fines 

$ 3 million in 

Silent as to 


fines; sUent as 

fines. According 


to restitution. 

to letter to U.S. 

Attorney. $ 330 

million paid into 

fund for 
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restitution 
through 
settlement w ilh 
SEC. and agreed 
to pa\- any 
restitution to 
any injured 
parly, even in 
excess of $ 330 
million. Claims 
to lia\ e paid more 
than Si 1 billion 
to date. 

1 8 months 36 months 

Neil V. Getnick 
and Judge 
Margaret J . 

Finerty . Getnick 
& Getnick. New 
York.NYNB: 

Investigative 
work oil the 
monitorship by 
Hawtlionic 
Investigations & 

Security. Inc. 

Auditing w ork by 
P. Scutero & 

Associates. 

Appointed by the 
court upon the 
recommendation of 
the U.S, 

Attorney's Office- 
No one: reports 
directly to and 
is directed by an 


PSI must retain, 
within 30 days, 
mutually 
acceptable 
outside counsel- 



93 


105 Mich. L. Rc^'. 1713. *1744 


Page 53 


Duties 


Frequency’ of 
Reports to 
Government 

Funding 
Resolulioii of 
disagreements/ 
inoiiilor's 
authority 
Replace iiienl 
Provision 
liilcmal Cliaiigcs 
Required 


agcnc>^ to be 
designated by the 
U.S. Alto nicy's 
Office. 

. Monitor 

NYRA's compliance 
with ilic tenns of 
the agreement. 


Board 
. Formation 
of a Special 
0\’ersight 
CoimniUee of die 
Board to address 
any issues raised 
by law 
enforcement 
offices. 
Management 
- Creation 
of an Office of 
the Cliairman to 


. Review 
PSI's policies 
and procedures to 
ensure iliat PSI 
has adopted all 
the compliance- 
related 

directives in SEC 
agreement. 

Every three 
moiiilis for 
duration of 
agreement. 


Board 
. Hire a 
mutually 
acceptable new 
outside director 
to ser\^e on the 
board of PSG and 
the Compliance 
Coimniitee of 
PSI Director/ 
ombudsman/monitor 
is also 

responsible for 
anonymous tips 
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supcAdsc all from employees, 

business areas 
and dcpamncnis 
ofNYRA. 

. Completion 

of management 

rcslmcluring. 

including 

significant 

replacement of 

staff. 

. Must seek 
an advisoty 
opinion from IRS. 

Inlenial 
investigations 
. Retained 
SafirRosetti, an 
invesiigalion and 
securit}- finn. 
reporting to 
Special Oversight 
Coimnitlee. to; 

Conduct a 
thorough review 
of NYRA's 
operations; 

Recommend 
revisions and 
improvements to 
NYRA's 
operations; and 
Maintain a 
fulltime presence 
at NYRA to ensure 
proper 

impleiiieiilatioii 
and follow- 
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through on such 
recommended 
revisions and 
improvements. 

P 5(g). 

Board 
. As in 

"Internal Clianges 
Required". 

Roger Williams 
Medical Center 
(2006) 

Conspiracy to 
defraud the 
United States. 

U.S. Department 
of Justice, U.S. 
Attorney's Office 
for the District 
of Rhode Island. 


In lieu of lines, 
must provide $ 4 
million in free 
medical care to 
R1 residents; 
silent as to 
restitution, 

24 months 
Two years and 
deferral of two 
years. Option to 
extend six months 
for first breach 
of agreement. 


Board 
. As in 

" Internal Changes 
Required". 
Schnit7er Steel 
Industries Inc. 
(20(16) 

Violations of the 
Foreign Comipt 
Practices Act of 
1977, 

Securities and 
Exchange 
Commission and 
U.S. Department 
of Justice. 
Criminal 
Division. Fraud 
Section. 

$ 7.5 million 
fine; silent as 
to restitution. 


36 months 
Sclmitzer may 
extend the time 
period for 
retention of the 
Compliance 
Consultant with 
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Successive 

prior written 


penalties of one- 

approval of the 


year c.\teiisions 

for fiu'llier 

breaches may be 

applied, not to 

c.vcccd five 

years. If 

warranted by- 

level of 

cooperation U.S. 

Allomey's Office 

may lessen 

duration of 

monitorsliip. 

Coimnission staff 

Monitor 

Meg Curran 

(assisted by 

Leonard Henson), 

McCue. Lee & 

Greene. LLP, 

Boston MA. 


How selected 

Chosen and hired 

Retained by Board 


by RWMC with 

of Directors and 


input and prior 

acceptable to the 

Supenised By 

approval of llic 

U-S. Attorney's 

Office, 

staff of tlic SEC. 

Duties 

. Review and 

. Review and 


monitor RWMC's 

evaluate 


compliance with 

Schnitzer's 


the agreement. 

internal 


and make such 

controls, record- 


reconunendations 

keeping. and 


as the monitor 

financial 


believes are 

reporting 


necessary- to 

policies and 


comply with 

proccdtircs as 



97 


105 Mich. L. Rc^'. 1713. *1744 


Page 57 



agreement. 

they relate to 


. Review and 

Schnitzor's 


monitor R^VMC's 

comphance with 


maintenance and 

tlie books and 


execution of the 

records, internal 


revised 

accounting 


comphance and 

controls, and 


etliics program. 

anti-bribery 


. At option. 

provisions of the 


may conduct 

investigations 

into any reported 

potentially 

illegal or 

unetliical 

conduct, or refer 

to the Executive 

Ethics Officer or 

U.S. AUomey's 

Office, 

FCPA. 

Frequency of 

No less tlian 

Annually, with 

Reports to 

every' four 

first report dtie 

Govemiiieiil 

months, and 

120 days after 


whenex'er monitor 

deems Jit. 

retention. 

Funding 

Compensation and 

"The compensation 


expenses of 

and expenses of 


monitor and 

the Compliance 


persons liired 

Consultant and of 


under his or her 

the persons liired 


authority' shall 

under his or her 


be paid by RWMC 

authority', shall 


at typical hourly 

be paid by 


rates, but not 

Sclinitzcr." 


more than $ 250 

perhour.RWMC mtiy 

not seek 

reimbursement 

P 9. 
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from Medicaid/ 
Medicare for this 
c.vpciiscMomtor 
gels private 
office space, 
telephone seivice 
and clerical 
assistance. 


"The Monitor 

Sclinitzcr must 

has the 

advise SEC and 

audiority to talcc 

monitor of any 

any oilier actions 

recommendations 

that arc 

in report that it 

necessaty to 

disagrees with. 

erfecluale the 

andean suggest 

Monitor's 

alternatives. If 

rcsponsibihtics" 

after 60 day s of 

P 25. 

good faith 

"All provisions 

negotiation 

in this Agreement 

parties are 

regarding the 

unable to agree. 

Monitor's 

monitor's 

jurisdictioa 

recoimnendations 

powers. |etc| 

becoming binding. 


sliall be broadly 
constnied so tliat 
Ihe Monitor can 
fully implement 
and review die 
necessan^ actions 
and programs 
required under 
lliis Agreement.'' 

P22. 

None; "To ensure 
the independence 
of the Comphance 
Consultant. 
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Management 
. Must 

revise compliance 
prograni to 
conform with U.S. 
Sentencing 
Guidelines. 

Redesignate 
compliance 
officer to be 
Executive Ethics 
Orriccr reporting 
directly to Board- 
Obligation to 
cooperate 
continues even 
after tlie DPA 
lenuinates. as 
long as any 
individual or 
entitv- is subject 
to prosecution. 
Management 
. As in 

"Internal Cliangcs 
Required". 

Statoil, ASA 
(2006) 


Sclinitzcr shall 
not tenninate the 
Compliance 
Consullanl 
without prior 
written approval" 
of the SEC and 
DOJ. P 17. 
Management 
. Must adopt 
proccdurc changes 
set forth in 
monitor's report 
within 120 days 
of receiving each 
report. 


Symbol 

Teclmologies 

(2004) 
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Violations of the 
Foreign Comipt 
Practices Act of 
1977. 


Securities and 
Exchange 
Commission and 
U-S. Department 
of Justice. 

$ 3 million fine 
paid to Nonvegian 
govenmienl: $ 10.5 
million fine paid 
to U.S. 
government; 
silent as to 
restitution. 

36 months 
Statoil may 
extend the lime 
period for 
retention of the 
Compliance 
Consultant with 
prior written 
approval of tlie 
Coimnission staff 

Retained by Board 
of Directors and 
acceptable to the 


Falsification and 
manipulation of 
accounting and 
filing materially 
false and 
misleading 
financial 
statements and 
other documents 
with the SEC. 
U.S. Department 
of Justice, U.S. 
Attorney's Office 
for the Eastern 
District of New 
York. 

$ 3 million in 
fines; $ 139 
million in 
restitution in 
the fomi of stock 
and cash. 

36 montlis 


Retained by 
Symbol and 
acceptable to the 
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staff of the SEC. 


. Review and 
evaluate 
Statoil's 
internal 

controls, record- 
keeping. and 
financial 
reporting 
policies and 
proccdurcs as 
they relate to 
Statoil's 

compliances with 
the FCPA. 


Annually, with 
first report due 
120 days afler 
retentioa 


U.S. Attorney's 
Office and SEC. 
Reports to 
General Counsel 
with copies to 
U.S. Attorney's 
Ornce and SEC. 

. Monitor 
Symbol's internal 
controls and 
financial 
reporting. 

. Amitially 

review Symbol's 

revenue 

recognition and 

accounting 

practices. 

internal 

accounting 

control stmeture 

andsv’stems, 

Symbol's 

implementation 

of, and 

coraphance with 
remedial actions 
taken, and 
policies and 
procedures 
implemented as a 
result of or 
rehed upon tliis 
agreement. 
Annually, 
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"The compensation 
and expenses of 
the Compliance 
Consultant, and 
of the persons 
hired under his 
or her authority, 
sliall be paid by 
Statoil." p. 8, 

P 1. 

Statoil must 
advise SEC and 
Monitor of any 
recommendations 
in report tlmt it 
disagrees with, 
and can suggest 
alternatives. If 
after 60 day s of 
good faith 
negotiation 
parties cannot 
agree, monilor's 
recommendations 
becoming binding 
[if not conflict 
with Norwegian 
law|. 

None; "To ensure 
the independence 
of The Compliance 
Consultant. 

Statoil sliall not 
liavc the 
authority- To 
terminate the 
Compliance 
Consultant 
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without prior 

written approval" 

of the SEC and 

the DOJ. p. 12. 

P 10. 


Internal Changes 

Board 

Board 

Required 

. Rclaiiicd 



outside counsel 

Restructuring of 


to conduct an 

board, including 


investigation. 

splitting of 


. Created a 

Cliainnan and CEO 


corporate 

funclions and 


compUance 

appointing a non- 


officer and 

executive 


elliics coimiiiltees. 

Cliainnan. 


. Expanded 

. Revision 


role of Audit 

of cliartcr of 


Committee (AC) to 

Audit Committee 


oversee 

to grant more 


compliance with 

responsibility' 


the FCPA. 

and authority to 


. New^ ethics 

the committee. 


policies, an 

Manageiuent 


ethics hotline. 

. Fonnation 


and new repordng 

of a disclosure 


lines directly to 

conunittee 


the AC. 

composed of CEO. 


Management 

President, COO. 


. Must adopt 

CFO, SVP-Finance 


procedure clianges 

and Business 


set forth in 

Controller. CAP 


monitor's report 

and General 


witliin 120 days 

Cotuisel. 


of receiving 

Internal 


report- 

investigations 

. Symbol 

retained Svvidler 

Berlin Shcreff 
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Posi-MoiiiLor 

Obligations 


Charges 

Tilan Corporation 

(2005) 

Violations of the 

Agenc\’ 

Foreign Corrupt 

Practices Act of 

1977. 

Securities and 

Fines 

Exchange 

Commission and 

U.S. Dcpariincnl 

of Justice, 

Criminal 

Division, Fraud 

Section. 

$ 13 million in 

Duration 

fines; $ 15.5 

million in 

disgorged profits. 

8 months 

Extension Option 

Timeline is 


extremely 

specific: monitor 

must be liircd 

within 30 days, 

report to the DOJ 

williin 90 days of 

appointment. 


Friedman in March 
2002 and waived 
aliomcv -clicnl 
privilege willi 
regard to the 
results of this 
invcsligalion. 

Board & Management 
. As in 

"Internal Changes 
Required". 
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Titan must adopt 
changes suggested 
in report wiiliin 
90 day s. and 
witliin 150 days 
of receipt of 
report Titan must 
submit affidavit 
certify-ing that 
it has adopted 
and implemented 
recormnenda lions 
of monitor. 

Hired by Board of 
Directors and not 
unacceptable to 

the staff of the 
SEC. 

"The consultant 
sluill complete 
a review and 
submit a report 
documenting 
findings .... 

The Report sliall 
include, without 
limitation, 
reconunendations 
conceming 
policies, 
procedures and 
practices 
necessaty- to 
remedy (i) the 
failures alleged 
in the complaint. 



106 


105 Mich. L. Rc^'. 1713. *1744 


Page 66 


Frequenc\’ of 
Rcporls lo 
Govemiiieiil 


Funding 


Resolution of 
disagTeernenls/ 
monitor's 
aiilliorilv 


and (ii) any 
further failures 
described in llic 
report." p. 5 

P 1, 

Within 90 diiys of 
appointment. 

Titan must submit 
affidavit of 
compliance within 
150 days of 
receiving report 
from monitor. 
Titan "shall 
compensate the 
Consultant, tmd 
persons engaged 
to assist the 
Consultant, for 
sendees rendered 
pnrsuanl to tliis 
Final Judgment at 
their reasonable 
and customar}- 
rates." p. 6. 

Titan may suggest 
alternative 
remedies to those 
set fortli in 
monitor's report, 
and the two 
parties shall 
negotiate new 
solutions in good 
faith, but 60 
dtiys after report 
is submitted, 
monitor gets 
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Replacement 

final say. 

None; Titan 

Provision 

"sliall not liavc 

Internal Changes 

the authority to 

tcrmhiatc the 

Consultant 

without prior 

written approval" 

of the SEC. p. 6. 

Management 

Required 

Must adopt 

Post-Monitor 

Obligations 

FOOTNOTES: 

procedure changes 

set forth in 

monitor's report 

witliin 90 days of 

receiving report. 


111. See Braiidoii L. Garreli, Slmcliiral Reforni ProseculioiL 93 Va. L. Rev. (rorllicoming June 2007), 
available at http://ssm.coin/abstract=93()24(); Benjamin M, Greenbluin. Note, Wliat Happens To A Prosecution 
Deferred? Judicial Ov’crsight of Corporate Deferred Prosecution Agreements. 105 Colum. L. Rev. 1863, 1867 
(2005): Corporate Crime Reporter. Crime Without Conviction: The Rise of Deferred and Non Prosecution 
Agreements (2005), http://\\'\\vv.corporatecrimereporter,com/deferredreport.htm (last visited Feb. 16. 2007). 


n2. The papers cited in note 1 examine corporate monitors from the perspective of criminal law, whereas we 
examine it from the perspective of its impact on corporate goverrance. For a discussion on some corporate 
governance perspectives, sec Joint C. Coffee Jr., Deferred Proseaition: Has it gone too far?. Natl L.J.. July 25, 
2005, at 13. 


n3. See Garrett, supra note 1 (manuscript at 26); Greenblum, supra note 1, at 1863. 


n4. See Linda J. Silbennan, Masters and Magistrates Part II; The American Analogue, 50 /V. >'. IL !,. Rev. 
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1297, 1321-22 11975). 


n5. Id at 1322 n.l49 ("Masters were used arid appointed by the chaneeiy from at least the reign of Heniy 
VIII on." (ciling 1 W. Holdsworlli, A Hisloi>' of English Law 416-18 (A.L. Goodharl & H.G. Hanbuiy cds.. 7ih 
ed. rev,. Sw'eet& Maxwell 1956))), 


n6. See e.g.. Wayne D. Brazil. Special Masters in Complex Cases: Extending the Judiciaiy' or Reshiping 
Adjudication? 53 (/. Chi. !.. Rev. 394 (1986): David I, Levine. The Authority for the Appointment of Remedial 
Special Masters in Federal Institutional Reform Litigation: The Histoty^ Reconsidered. 1 7 U.C. Davb L. Rev. 
753 (1984). 


Vil. See Thomas E. Willging et al., Fed, Judicial Ctr.. Special Masters' Incidence and Activity: Report to the 
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and Imprisonment, 24 J. Pub. Econ. 89 (1984). 


n58. For discussions of gatekeepers, see John C. Coffee, Jr., Gatekeepers: The Professions and Corporate 
Gox'cniance (2006), and Rcinicr H. Kraalvman. Gatekeepers; The Anatomy of a Tliird-Parly Enforcement 
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Sentencing Guidelines. !01 Yale LJ. 2017, 2033-3-1 (1992). 
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J497-9H (1996). 


n64. See id. 


n65. Cf id. at 1503-04. 
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Policy for Organizations: The Unifxdng Approach of Optimal Penalties. 26 Am. Crini. L. Rev. 513, 572 (1989)). 
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doing tills themselves. There could be a number of reasons fortliis: (1) fines are not large enough to make it 
wordiwiiilc to v oluntarily liirc monitors, (2) the finns arc unaware of the advantages of liaving someone hke a 
monitor, or (3) the monitor may not be that valuable for all finns. The first reason leads us to enhance corporate 
sanctions and the second to advertise the benefits of compliance officers rather than force a monitor on the firm. 


n68. See John C. Coffee, Jr., "No Soul to Damn: No Body to Kick": An Unscandalized Inquiry into the 
Problem of Corporate Punishment. 79 Mich. L. Rev. 386, 390 (1981); Khaima. supra note 63. at 1498-99. 
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n69. To be precise, monitors arc probably more desirable when the liarm caused is large relative to tlic 
assets of tlic finn causing the harm. However, a good proxy is simply when great liarm is caused because when 
the hann is great, fewer finns will liave assets sufficient to pay for it. 


n7(). Wray, supra note 62. at 2021. 


n7 1 . See Steven Sha^'ell. Criminal Law and The Optimal Use of Nonmonetary' Sanctions as a Deterrent <SS 
Colurn. L. Rev. 1232, 1236-3H (1985). 


n72. We assume in iliis paragraph iliai the management prcscni at the lime of llic last wrong and tliis wrong 
are Ihe same. If they are nol. then different concerns also arise. See Khanna, supra note 63. al 1509-12. 


n73. In a sense, the payment to tlie monitor can be seen as an additional cash sanction (paid over lime) on 
the finn along w'ith the costs of having the monitor influencing decisions. 


n74. On incapacitation generally, see Robinson, et al., supra note 12, and Shavell, supra note 71 . 


n75. Some of the cases in the Appendix, infra, involve finns that are insolvent or near to it. In such cases, 
incapacitating remedies may liavc greater impact than cash fines, wliich w'C know' the firm caimot pay. Even so. 
the majoriiy of llie cases in die Appendix do nol involv e insolvent firms. 


n76. See Richard A. Posner. An Economic Theory' of the Criminal Law, 85 Cohnn. /.. Rev. 1193. 1201-05 
(1985): Shaved, supra note 71. at 1237-38. 


n77. Another argument might be tliat for the period of the monitoring assigmnent, it is acceptable for the 
corporation to make fewer profits as an additional penally for w rongdoing. Our response is that if such a penalty 
is desired, it is better that it be imposed explicitly because Then at least its inagnimde can be calculated. Relying 
on monitors not to run the corporation with a profit -maximizing focus (legally) as w'ell as management seems a 
rather imprecise way of penalizing a firm and is likely to lead to cither over-or undcrdctcrrcncc. 
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n78. See KraakmaiL supra note 58, at 62-66 (providing an analogous discussion for gatekeepers who act as 
"bouncers" and "chaperones"). 


n79. Wilhain T. Allen &. Rcinicr Kraakinan. Coimnenlarics and Cases on llie Law of Business Organization 
239-40 (2003): Frank H. Easterbrook & Daniel R. Fischel. The Economic Structure of Corporate Law 90-92 
(1991). 


n80. E.g., Easterbrook & Fischel, supra note 79. at 91-92. For example, if a particular investment required $ 
100 of management effort to produce $ 500 in profits for the firm, tlien sliaicholdcrs w^oiild prefer that 
management make tliat expenditure. Ho^vever, if managers are paid 10% of firm profits, then they will be 
umvilhngto expend $ 100 w'ortli of their effort unless tlic firm profits by at least $ 1,000. Tliis sort of example 
can be generated for many other lands of corporate decisions as well (e.g., perquisites). 


n81. See id.: see also Allen & Kraaknian, supra note 79. at 3-12. 


n82. See Easterbrook & Fischel, supra note 79, at 94-98. For a discussion in die conte.xt of a specific case, 
see Krishna Palepu & Tamn Khanna, Product and Labor Market Globalization & Com'ergence of Corporate 
Governance: Evidence from Infosys and the Indian Software Industry^. (Harvard Univ. Negotiatioa Org. & 
Mkts., Working Paper No. 02-30, 2001), available aihLip;//ssm.com/abslract=323142. 


n83. Sec Easterbrook & Fischel, supra note 79, at 94-98. 


n84. See id. 


n85. See id. Concerns w ith end-of-period frauds are well known. See Cindy R. Alexander et al. Regulating 
Corporate Criminal Sanctions: Federal Guidelines and die Sentencing of Public Firms. 42 J.L. d- Econ. 393, 395, 
404 (1999). 


n86. Easterbrook & Fischel. supra note 79, at 90-92: see Oliver Hart & John Moore, Foundations of 
Incomplete Contracts 1 (Nat'l Bureau of Econ. Researcli Working Paper No. 6726. 1998). available al 
http://ssm.com/abstract=226378. 
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n87. See Easterbrook & Fischcl, supra note 79, at 90-92. Indeed. fidiiciar\' duties were conceived of as 
gap-filling measures in llie early economic literature. See id. More recently, a greater focus lias developed on 
notions of trust and fiduciary duty. See Tamar Frankel, Trusting and Non-Trusting; Comparing Benefits. Cost 
and Risk (Boston Univ. Sch. of Law. Law & Econ. Working Paper Series. Paper No. 99-12. 1999), av-ailablc at 
http://ssm.com/abstract=214588; Edward L. Glaeseret al, What is Social Capital? The Detenninants of Tnist 
and Trustwortliincss 3 (Nat'l Bureau of Econ. Rcscarclu Working Paper No. 7216. 1999). available at 
http;//ssm.com/abstract= 171073. Howev er, for our purposes tlic standard gap-filhng account will stiffice. Tliis 
is because the standard account is probably less likely to provide fiduciary' duty' protection than trust -btised 
accounts. If we can show that fiduciary' duties are desired even under the more miserly gap-filling account, then 
it will probably be relatively easy to show that such duties arc desired under a tnist -based account. 


n88. Cf Lucian A. Bcbchuk. The Case for Facilitating Competmg Tender Offers, 95 Ilarv. L Rev. 1028, 
1046-48 (1982) (discussing how lliere may be Loo much search aclivity in cerlain conle.vls). 


n89. There is a vast lileralure on lliis. For an oveniew. see Lucian A. Bebchuk & Jesse M. Fried. Pay 
without Perfonnance: Ov'erview of the Issues. 30 Corp. /.. 647 (2005). 


n90. Of course, it is possible tliat the selection method for monitors tends to select those people who have 
good incenliv es and hence will probably perfonn well. Howev er, lliis depends on one's confidence in ilie 
selection method. If it is based on agencies screening for those people with considerable business and legal 
experience, then we might have faith in tlic choice, but if it is based on prior coimcctions to the agency, then one 
may view lliings diffcrcnily . Indeed, if all moniiors appear to liav c govenunent coimcctions. then ilic sy stem 
risks a crilicisiii of cronyism. Currently, almost all moniiors have prior agency conneclioiis. 


n91. If this were not the case, it would be an obvious loophole for finns to exploil. 


n92. This might simply be a lemporaiy phenomenon. If more monitoring assignments involve the influential 
tv'pe of monitor, then a reputational market may develop to address profit maximizing ability', too. However, one 
lias not yet dev eloped, and even if it did, moniiors would still face lesser market pressures Ilian managers who 
could be fired as well as face reputational losses. 


n93. It is noteworthy that the foregoing discussion suggests that monitors face even less market pressure 
tlian managers to maximize profits (c.g., it is so difficult to replace a monitor). This may lead one to miposc 
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additional scruti%^ on monitors relative to managers (i.c., even stronger fiduciaiv- duties on monitors than 
managers). How ever, we must be careful at lliis juncliirc. It may be that the pressure to maximize profits in pan 
led management to consider the illegal acts in the first place (depending on the type of illegal act). See Cindy R, 
Alexander & Marc A. Cohea New Evidence on the Origins of Corporate Crmie, 17 Maaigerial & Decision 
Econ. 421 (1996). After all, some management may be try ing so liard to ma.\imizc profits iliai they "push ilic 
envelope" loo far. We stress "some" management because "pusliing tlie envelope" does not describe tlie more 
recent kinds of fraud which smack more of outright theft (e.g., WorldCom). If this is correct, then one way to 
reduce the amount of illegal behavior is to remove (or rcdiicc) the pressure to maximize profits. 
Difficult-lo-displace monitors assessed on tlieir law- comphance abilities may acliieve llial aim. However, tlial 
docs not mean we should do nothing to motivate monitors to make profit-maximizing decisions (legally) for the 
linn. In hghl of iliis. we are inclined to suggest tliat some supplement to market forces is necessary (e.g.. 
fiduciary' duties). 


n94. This is when it becomes imperative that the monitor possess the requisite expertise to render his or her 
own independent judgment as to what is required, no more and no less, to fulfill the mandate set out m tlie 
disposition, and be able and willing to exercise iliai judgmcni in the face of criticism by bolli the firm and the 
government- For the process to work with its greatest integrity , discussions of work scope should be left to the 
monitor with an open door for either the government or the firm to complain to the Judge if things get totally out 
of liand. Fortunately for the monitor, lie or she can withdraw' if ncccssaiy' to protect liis or her ow n integrity', but 
chances are llial the monitor's wishes w-ill. in the end, be honored. No monitor has been replaced as yet. and tlie 
occasional challenges to the monitor's authority' are usually resolved in favor of the monitor by the agency. 


n95. See Louis Kaplow', Rules Versus Standards: An Economic Analysis. 42 Duke LJ. 55 7 (1992) 
(discussing opdnial choice between rules and standards); Edward L Glaeser & Andrei Slileifer, The Rise of the 
Regulatory- State (Han-'ard Inst, of Econ. Research, Discussion Paper No. 1934, 2001), available at 
http://ssrn.coni/abstract=290287 (comparhig and analyzing court and agency' enforcement; Vikraniadity'a S. 
Kliaima. Corporate Defendants and ilic Protections of Criminal Proccdiuc; An Economic Analysis (Uniw of 
Mich. John M. Olin Cir. for Law & Econ.. Paper No. 04-015, 2004). available al 
htlp://ssrn.com/abstrfict=657441 (discussing concerns with agency enforcement). 


n96. Government agencies have been placed as the monitors of private businesses in other countries and to 
an extent in tlie United States, too (for corporate probation officers). These liavc not been failures nor liav'C they 
necessarily been complete successes. See Jolm C. Coffee. Jr.. Privatization and Corporate Governance; The 
Lessons from Securities Market Failure. 25 J. Carp. L. 1 (1999) (discussing securities markets regulation in 
Poland and tlie Czech Republic and use of govenuneni monitors); Wray, supra note 62, al 2039. 


n97. Thus, agency monitoring may not occupy more Ilian de minimis oversight of monitors. 
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105 Mich. L. Rc^'. 1713. *1744 


Page 80 


n98. See Jolm C. Coffee. Jr,. Understanding the Plaintiffs Attorney: Tlic Implications of Economic Tlicoiy^ 
for Private Enforcement of Law Tlirougli Class and Derivative Actions. 86 Cohim. L. Rev. 669 (1986). 


n99. We believe many of the concents animating tlie business judgment rule apply in tlic context of 
monitors - risk aversion on directors' behalf and judicial-hindsight bias in particular. See Allen & Kraakman, 
supra note 79, at 251-53. Another mittter supporting the business judgment rule for maiiitgers is tluit manttgers 
(compared to shareholders) arc less able to diversify' tlicir firm-specific risk because they camiot work at many 
different finns at once, whereas shareholders can invest in different linns. We consider monitors belter able than 
managers to dh'ersify finn-specific risk because they can take on more than one monitoring assignment at a time 
and often liave oilier jobs with wliich tliey are invoKed. However, we still consider tlieir ability to diversify risk 
to be less than that of shareholders and hence consider the business judgment nile to be the appropriate liability 
screen. 


nlOO. The monitor might negotiate with the govermnent or the firm for cither insurance or. if the monitor is 
an atlonicy, additional malpractice insiuancc. 


iilOl. Sec supra notes 45-47 and accompanying Ic.xl. 


nl02. Sec Easterbrook & Fischcl, supra note 79, at 90-92. 


nl03. Sec Ronald J. Gilson &, Rcinicr Kraalanan. Reinventing tlic Outside Director; An Agenda for 
Institutional Investors. 43 Sian. /.. Rev. 863, 883-92 (1991). 


nl04.M ar 879-92. 


nl05.M ar 883-87. 


nl06.M ar886. 
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nlll. In particular, one might be concerned about the factors tliat go into a government agenc}^'s decision to 
appoint monitors (especially if most arc fonner govcnmicnt officials). 


nll2. See supra Part 111 
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Ms. Sanchez. Thank you, Mr. Dickinson. We appreciate your tes- 
timony. And you came in right at the 5-minute mark. Very well 
done. 

Mr. Nahmias, at this time I would invite you to provide your tes- 
timony. 

TESTIMONY OF THE HONORABLE DAVID E. NAHMIAS, THE 

UNITED STATES ATTORNEY’S OFFICE NORTHERN DISTRICT 

OF GEORGIA, ATLANTA, GA 

Mr. Nahmias. Thank you, Madam Chairwoman, Ranking Mem- 
ber Cannon, and other distinguished Members of the Sub- 
committee. I appreciate the opportunity to discuss the important 
work of the Justice Department in preventing, deterring, and pun- 
ishing corporate crime. The investigation and prosecution of cor- 
porate crime has been an important priority of the Department 
since the corporate fraud crisis of 2001 and 2002 and has resulted 
in more than 1,200 convictions of individuals and entities and the 
recovery of hundreds of millions of dollars in fines, penalties, and 
restitution for victims. 

We recognize, however, that criminal conviction of a corporation 
and sometimes even the indictment of a corporation can have sig- 
nificant collateral consequences for innocent third parties who may 
include employees, pensioners, shareholders, creditors, customers, 
and the general public. As set forth in the Department’s Principles 
of Federal Prosecution of Business Organizations, prosecutors prop- 
erly consider such collateral consequences in determining whether 
to charge the corporation. 

Prosecutors may use a variety of tools other than indictment and 
prosecution to achieve the goal of justice for victims and the public. 
These tools include deferred prosecution agreements, or DPAs, and 
non-prosecution agreements, or NPAs. Under these agreements, a 
corporation against which the government has sufficient evidence 
to file criminal charges, potentially undertakes a period of proba- 
tion subject to specific conditions by agreement with the govern- 
ment instead of as a result of a criminal conviction that would have 
substantial collateral consequences. 

A DPA differs from an NPA in that a DPA typically includes a 
formal charging document and an agreement that is filed with the 
court, while in the NPA context, there is typically no charging doc- 
ument and the agreement is normally maintained by the parties. 

Deferred prosecution and non-prosecution agreements occupy an 
important middle ground in the resolution of corporate crime cases 
that may have distinct advantages over simply declining prosecu- 
tion, which may allow a corporate criminal to escape without direct 
consequences, or charging and convicting a corporation and pro- 
ducing a result that may have calamitous collateral consequences. 
These agreements typically require the payment of restitution to 
victims, and/or fines and penalties long before such payments could 
be obtained in most cases through formal charging, protracted liti- 
gation, and inevitable appeals. 

The agreements encourage corporate cooperation in obtaining the 
evidence necessary to prosecute culpable individuals. Perhaps most 
importantly, by requiring the adoption of solid internal controls 
and ethics and compliance programs, the agreements encourage 
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corporations to root out illegal conduct, prevent recidivism, and en- 
sure that they are committed to business practices that meet or ex- 
ceed applicable legal and regulatory mandates. 

Thus, these agreements can help restore the integrity and pre- 
serve the financial viability of a corporation that had descended 
into criminal conduct. If the corporation satisfies the obligations 
imposed by the agreement within a defined period, usually 1 to 5 
years, then the government will not proceed with the prosecution. 
If the corporation materially fails to comply with the agreement, 
then the government retains the discretion to go forward with pros- 
ecution and in most cases, to use admissions of the corporation to 
prove the case. 

Since at least 1992, DPAs and NPAs have been used to resolve 
a variety of cases involving a wide variety of criminal offenses. But 
while the use of DPAs and NPAs to resolve such cases has ex- 
panded since the fraud crisis early in this decade, it is still a rel- 
atively limited practice. 

Even more limited in number are the DPAs and NPAs that in- 
clude the use of a corporate monitor. Monitors are independent. 
They are not employees or agents of the government, and they are 
not paid with taxpayer funds. Instead, the monitor is retained by 
the corporation, which pays for the monitor along with all the other 
costs of implementing the DPA or NPA. 

The appointment of a monitor is not necessary in every case, but 
it can have distinct advantages for the public in appropriate cases. 
Monitors allow the government to verify through the work of an 
independent observer whether a corporation is fulfilling the obliga- 
tions to which is has agreed. A monitor may also provide special- 
ized expertise to oversee and ensure compliance with complex and 
technical aspects of a corporate agreement. 

We believe, as Attorney General Mukasey has previously indi- 
cated, that the issuance of additional policy guidance concerning 
the use of DPAs, NPAs, and monitors will improve consistency and 
transparency and encourage best practices. As you know, yesterday 
the Deputy Attorney General issued a set of nine principles on the 
selection and use of monitors in corporate deferred and non-pros- 
ecution agreements. 

The first of these principles sets forth a detailed policy on how 
monitors should be selected, which focuses on ensuring the selec- 
tion of a respected, highly qualified monitor who is suitable for the 
particular assignment and free of any conflict of interest. 

As we go forward, we recognize that we will face new and varied 
forms of corporate crime. The Justice Department will continue its 
efforts to develop appropriate policies that provide useful guidance 
to prosecutors in this area. In doing so, we bear in mind that while 
public attention may focus on high-profile corporate fraud cases, 
DPAs, NPAs, and independent monitors have also been used cre- 
atively and successfully in other less prominent but equally mean- 
ingful corporate crime contexts. 

It is important that we avoid imposing an inflexible policy that 
fits one type of case — which may be the unusual type of case — ^but 
constrains the ability of Federal prosecutors to resolve other types 
of cases in the best interest of our only client, the citizens of the 
United States. Thank you. 
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Madam Chairwoman, Ranldng Member Cannon, and other distinguished 
Members of the Subcommittee. 

Thank you for this opportunity to discuss the important work of the Department 
of Justice in preventing, deterring, and punishing corporate crime in recent years. We 
want to discuss in particular our use of corporate deferred prosecution agreements and 
non-prosecution agreements, as well as independent monitors who assist in implementing 
and ensuring compliance with those agreements.' 

Introduction 

The government’s renewed emphasis on corporate crime began, of course, with 
the corporate fraud crisis which emerged in 2001 and 2002 and significantly undennined 
confidence in our capital markets and our economy as a whole. The failure of major 
corporations such as Enron and WorldCom stripped employees and seniors of their 
retirement savings, wiped out the equity of ordinary investors, and left growing numbers 
of employees jobless. The President responded forcefully in July 2002, by creating the 
Corporate Fraud Task Force (CFTF) and directing it to coordinate and deploy a multi- 
agency response to the crisis. Our efforts in this area were bolstered by the reforms that 
Congress directed through passage of the Sarbanes-Oxley Act of 2002. 

As a result of this renewed focus, the investigation and prosecution of 
corporations and their officers and employees has been an important priority of the 
Department in recent years. During the first five years of the CFTF, we obtained more 

* The Department typically uses the tenns “corporate” and “corporation” in this 
context to refer to all types of business organizations, including partnerships, sole 
proprietorships, government entities, and unincorporated associations. This testimony is 
limited to discussion of criminal matters handled by the Department of Justice, not other 
types of matters handled by the Department or by other prosecutorial or regulatory 
agencies. 
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than 1,200 convictions of entities and individuals in corporate crime cases, including 
convictions of more than 200 corporate chief executives or presidents. We have also 
recovered hundreds of millions of dollars in fines and penalties and in restitution to 
investors and other victims of corporate crimes. 

Criminal charges against corporate entities are sometimes appropriate, 
particularly when the criminal conduct is egregious or pervasive or we conclude that the 
corporation is incapable of reforming its culture and practices to prevent recidivism. At 
the same time, however, we recognize that criminal conviction of a corporation - indeed, 
in many cases, even the indictment of a corporation - can have significant negative 
collateral consequences for individuals who played no role in the criminal conduct, were 
unaware of it, or were unable to prevent it, including employees, pensioners, 
shareholders, creditors, customers, and the general public. 

The consideration of these collateral consequences for innocent third parties is 
often an important factor in determining how the Department will address criminal 
conduct by a corporation. As set forth in the Department’s Principles of Tederal 
Prosecution of Business Organizations, the latest version of which is often referred to as 
the “McNulty Memo,” federal prosecutors properly consider the collateral consequences 
of a criminal conviction in determining whether to charge the corporation, and may use a 
variety of tools other than indictment and prosecution to achieve the goal of justice for 
victims and the public. These tools include deferred prosecution agreements (DP As) and 
non-prosecution agreements (NPAs). 
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Deferred Prosecution Agreements and Non-Prosecution Agreements 

Tn a deferred prosecution agreement or non-prosecution agreement, a 
corporation against which the Government has sufficient evidence to file criminal 
charges essentially undertakes a period of probation, subject to specific conditions, by 
agreement with the government instead of as a result of a criminal conviction that would 
have substantial collateral consequences. A deferred prosecution agreement differs from 
a non-prosecution agreement in that a DPA typically includes a formal charging 
document - an indictment or a complaint - and the agreement is normally filed with the 
court, while in the NPA conte.xt, there is typically no charging document and the 
agreement is normally maintained by the parties rather than filed with a court.^ 

The obligations imposed upon the corporation in a DPA or NPA generally 
include: (1) the payment of restitution to victims and/or financial penalties to the 
government; (2) cooperation by the corporation with ongoing government investigation 
of potentially culpable individuals and/or other corporations; and (3) the implementation 
of an ethics and compliance program, including internal controls, that will effectively 
prevent, detect, and respond to any future misconduct. In exchange, the government 
agrees to defer prosecution of the corporation for a defined period of time, usually from 
one to five years. If the corporation satisfies the obligations imposed by the agreement 
within that time period, then the government will not proceed with a prosecution. If the 
corporation materially fails to comply with the agreement, then the government has the 

^ The tenns “deferred prosecution agreemenf ’ and “non-prosecution agreemenf’ 
have often been used loosely by prosecutors, defense counsel, courts, and commentators. 
The Department is seeking to define the two terms more clearly as we go forward - with 
the essential difference being whether the agreement is filed with a court - to more 
effectively identify and share best practices and to better track the use of such 
agreements. 
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discretion to go forward with a prosecution and, in most cases, to use the admissions of 
the corporation to prove the case. 

DPAs and NPAs occupy an important middle ground in the resolution of 
corporate crime cases that may have distinct advantages over simply declining 
prosecution, which may allow a corporate criminal to escape without consequences, or 
charging and convicting a corporation and producing - but often only after significant 
delay and diversion of resources - a result that may have calamitous consequences for 
innocent third parties. These agreements typically require the payment of restitution to 
victims and/or financial penalties to the Treasury, long before such payments could be 
obtained, in most cases, through formal charging, protracted litigation, and inevitable 
appeals. The agreements promote the public interest in ferreting out crime by 
encouraging corporate cooperation in obtaining the evidence necessary to prosecute 
individuals and other corporations who have engaged in misconduct. Perhaps most 
importantly, by requiring solid ethics and compliance programs, the agreements 
encourage corporations to root out illegal and unethical conduct, prevent recidivism, and 
ensure that they are committed to business practices that meet or exceed applicable legal 
and regulatory mandates. Thus, these agreements can help restore the integrity and 
preserve the financial viability of a corporation that had descended into corruption and 
criminal conduct. And this is all done while preserving the government’s ability to 
prosecute recalcitrant corporations if the agreement is materially breached. 

For these reasons, since at least 1993, DPAs and NPAs have been used in a 
variety of cases involving a variety of crimes, including security and commodities fraud, 
Foreign Corrupt Practices Act violations, health care fraud, and money laundering and 
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tax offenses. It is worth noting, however, that while the use of DPAs and NPAs to 
resolve criminal cases against corporations has expanded since the corporate fraud crisis 
early in this decade, it is still a relatively limited practice. 

Monitors 

Some, but by no means all, corporate deferred prosecution and non-prosecution 
agreements also include the use of an independent monitor. Monitors are provided for in 
fewer than half of the agreements we have identified. A monitor is an individual or entity 
- independent from the corporation and the government - selected to oversee the 
implementation of and compliance with the provisions of the negotiated agreement. The 
monitor is retained by the corporation, which pays for the monitor along with other costs 
of implementing the DPA or NPA. Monitors retained under corporate DPAs or NPAs are 
not government employees or agents, and they do not contract with or get paid by the 
government. Monitor fees are generally negotiated between the corporation and the 
monitor. 

A monitor may be particularly useful where the agreement requires the 
corporation to design or substantially re-design and effectively implement a broad ethics 
and compliance program and additional internal controls. In other cases, however, a 
monitor may not be needed, for varied reasons; an example might be where the 
corporation has ceased operations in the area where the criminal conduct occurred, or 
where the corporation has re-designed and effectively implemented appropriate 
compliance measures and internal controls before entering into the agreement with the 
government. 
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The appointment of a corporate monitor can have distinct advantages for the 
government and the public in appropriate cases. Monitors allow the government to 
verify, through the work of an independent observer, whether a corporation is fulfilling 
the obligations to which it has agreed. A monitor also may provide specialized expertise 
to oversee and ensure compliance with complex or technical aspects of a corporate 
agreement, in areas where prosecutors may lack such skills. Indeed, it is important to 
assure that monitors possess the expertise needed to effectively oversee a corporation’s 
steps towards accountability. Due to the variety of situations in which it may be helpful 
to use a monitor, the qualifications of an appropriate monitor cannot be determined with 
specificity in advance. 

Monitors have been selected in a variety of ways. Sometimes the monitor was 
selected by the corporation or by the government. Sometimes, one party selected the 
monitor with the other party having a right to veto. Sometimes the monitor emerged 
from joint discussions. And on occasion, where agreements were filed in court, the court 
selected or approved the monitor. 

The New Principles for Use of Corporate Monitors 

Based on our experience during the first five years of the President’s Corporate 
Fraud Task Force, we recognize that the Department has now reached a point where we 
have developed, through many cases handled by federal prosecutors around the country 
as well as at Main Justice, a sufficient experience base with deferred prosecution 
agreements, non-prosecution agreements, and monitors to begin to craft useful policy 
guidance that would improve consistency and transparency and share best practices. As 
you know, yesterday the Deputy Attorney General issued to federal prosecutors a set of 
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nine principles on the Selection and Use of Monitors in Deferred Prosecution Agreements 
and Non-Prosecution Agreements with Corporations. The first of these principles sets 
forth a detailed policy on how monitors should be selected, which is focused on ensuring 
the selection of a respected, highly qualified monitor who is suitable for the assignment 
and free from actual or perceived conflicts of interest. 

Conclusion 

We will continue to review and analyze the best practices of federal prosecutors 
who handle corporate criminal cases, as we consider issuing additional guidance. In 
doing so, we bear in mind that, while public attention may focus on high-profile, Fortune 
500-type corporate fraud cases, our colleagues around the country and at Main Justice 
have also used DPAs, NPAs, and independent monitors creatively and successfully in 
other, less prominent but equally meaningful corporate crime contexts. It is important 
that we avoid imposing an inflexible policy that fits one type of case - which may be the 
unusual case — but constrains the ability of prosecutors to resolve other types of cases in 
the best interests of the public and victims. 

We believe that federal prosecutors across the country, along with our colleagues 
in many regulatory and investigative agencies, have done tremendous work - hard work 
that requires dedication, determination, and creativity - to respond appropriately and 
effectively to the corporate fraud crisis. Our response has included expanded, albeit still 
relatively limited, use of deferred prosecution agreements, non-prosecution agreements, 
and monitors to resolve corporate criminal conduct in a manner that best serves the 
public’s interests in corporate rehabilitation and reform, prompt payment of penalties and 


restitution for victims, and prosecution of culpable individuals, while limiting the loss of 
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jobs and investments that can result from a corporation’s collapse after criminal 
indictment or conviction. As we go forward, we recognize that we will face new and 
varied forms of corporate crime. The Justice Department will continue its efforts to draw 
upon its experience and best practices to develop policies in this area that provide more 
consistency and transparency, while retaining the flexibility needed to address these new 
challenges in the best interest of our client, the citizens of the United States. Thank you. 
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Ms. Sanchez. Thank you, Mr. Nahmias. We appreciate your tes- 
timony. 

At this time, I would invite Mr. Terwilliger to please proceed 
with your testimony. 

TESTIMONY OF THE HONORABLE GEORGE J. TERWILLIGER, 
III, ESQUIRE, WHITE & CASE, LLP, WASHINGTON, DC 

Mr. Terwilliger. Thank you. Chairwoman Sanchez, Ranking 
Member Cannon, Members of the Committee, Mr. Smith, thank 
you for inviting me to appear before the Committee today. The 
proper handling of cases involving allegations of unlawful conduct 
by corporations and other businesses is a matter of vital interest 
to many who are stakeholders in those companies. That includes 
the people who own them, including the tens of millions of mutual 
fund owners and other shareholders of public companies, the mil- 
lions of employees of those companies who depend on these employ- 
ers for their livelihood, and the countless individuals and other 
businesses that depend on the goods and services that these com- 
panies provide. 

I appreciate the opportunity to share my views as the Committee 
considers issues concerning business crime and related policies, 
and/or guidelines which are important to achieving basic fairness 
by ensuring that like cases are treated alike. The views I offer for 
your consideration are from the perspective of 30 years of law prac- 
tice, now divided almost evenly between public service and private 
practice. 

At the Justice Department I began my career as a law clerk 
while in law school and finished as the acting attorney general of 
the United States and in between dealt with many of these kinds 
of cases and these issues. I now represent businesses, including 
corporations, their boards, audit committees, and their leaders as 
they navigate their way through enforcement matters, including 
those under the jurisdiction of the Department of Justice. 

Deferred prosecution agreements provide a middle ground be- 
tween a criminal and a civil disposition. The company avoids the 
appropriate and often considerable adverse collateral consequences 
that would attend to either a guilty plea to criminal violations or 
worse, a conviction after trial, while the government achieves de- 
terrence and punishment objectives without the expenditure of the 
massive resources and the litigation risks that would be necessary 
to indict and try such a case. 

As noted, DPAs often impose an obligation on the company to 
employ at its expense an outside monitor. At its core, the function 
of an outside corporate monitor is to observe the conduct of a com- 
pany relevant to its obligations under a DPA and to report the 
product of those observations, including the monitor’s judgment 
about the company’s conduct and its commitment to compliance ob- 
ligations. 

Thus, to perform these functions, a monitor should be a person, 
to borrow a phrase, learned in the law, but as importantly, a per- 
son with the background, experience, proven judgment, and integ- 
rity to make keen and credible observations and reports concerning 
the compliance of a given type of business with its legal obligations. 
Consistent with the government’s duty to assure the public that 
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the administration of law is free of any partisan consideration, the 
process of selecting monitors with these qualifications should be 
transparent, subject to layered review, and approval at Main Jus- 
tice in Washington. 

The selection of monitors should be on the basis of merit and 
enjoy input from both the government and the subject company. In 
my own view, since the monitor will be paid for with corporate 
funds and can provide value to the company in achieving its com- 
pliance objectives, the best approach is for the company to select 
a monitor from a panel of candidates, each of whom has been pre- 
viously designated as acceptable by the government. I think the 
Department of Justice has taken an important and valuable step 
forward by articulating a principled basis for the selection and use 
of monitors, as it did in its memorandum of March 7. 

DPAs often describe the monitor as a compliance consultant. In 
my judgment, that is a good description of the role of the monitor 
as both a consultant to a company and as an internal observer of 
compliance who reports relevant findings to the government. Some 
go even farther and describe the monitor as being a government 
representative who is essentially given a seat at the boardroom 
table. I think this goes too far. 

Monitors should not have the power to run companies, and those 
who maintain the responsibility under the law, the management 
and directors of public corporations, should. It is equally important 
that any guidelines prescribing monitor functions not be dictated 
by the Congress. 

Under the separation of powers doctrine, neither Congress nor 
the judiciary can control the executive branch’s exercise of prosecu- 
torial discretion. The decision whether to enter into a DPA or re- 
quire some other terms in deciding whether to bring charges in the 
exercise of prosecutorial discretion belongs to the executive branch. 
I believe the legislation that the Committee has considered is not, 
therefore, well-advised. 

I thank the Chair and the Subcommittee for allowing me to be 
heard today and appreciate that my written statement will be in- 
cluded in the record. 

[The prepared statement of Mr. Terwilliger follows:] 
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Introduction 


The issue of the proper handling of federal cases involving allegations of unlawful conduct 
by corporations and other businesses is a matter of vital interest to all with a stake in those 
companies. That group includes truly all of our citizens: the people who own companies, 
including the tens of millions of Americans who invest in mutual funds and other 
shareholders of public companies, the millions of employees who depend on these 
companies for their livelihood, and the countless individuals and other businesses that 
depend on the goods and services these companies provide. 

I appreciate the opportunity to share my views as the Subcommittee considers the 
questions of policies and/or guidelines that can be applied to individual case decisions, 
which are important to achieving basic fairness by insuring that like cases are treated alike. 
The views I offer for your consideration are from the perspective of 30 years of litigation 
experience, now divided almost evenly between public service and private practice. In 
fifteen years at the Department of Justice, I had the privilege to serve eight years in a 
career position as an Assistant United States Attorney, five years in the Reagan 
Administration as the United States Attorney for the District of Vermont, two years in the 
first Bush presidency as Deputy Attorney General of the United States with responsibility, 
among other things, for supervising the nation’s 93 United States Attorneys, and finally 
concluding my public service with the privilege of briefly serving as Acting Attorney 
General. In private practice, I have represented business organizations, including 
corporations, their boards, and audit committees, as they navigate their way through 
enforcement matters, including those under the jurisdiction of the Department of Justice. 

How Deferred Prosecution Agreements Work 

Deferred Prosecution Agreements (DPAs) are a relatively recent development, at least as 
they are typically used, and are in part the result of the far more frequent prosecution of 
business organizations today than in the past. Prior to the use of DPAs, the only way a 
company could avoid the onerous experience of a criminal prosecution was to enter a 
guilty plea to a criminal offense or to convince prosecutors that they should forego a 
criminal prosecution in favor of either no charges or, more likely, a disposition using civil 
law enforcement penalties and mechanisms. 

DPAs provide a middle ground between criminal and civil dispositions. The company 
avoids the opprobrium and the often considerable adverse collateral consequences that 
would attend to either a guilty plea to criminal violations or to a conviction after a trial, while 
the government achieves deterrence and punishment objectives without the expenditure of 
the massive resources — with the attendant litigation risks — that would be necessary to 
indict and try such a case. 

DPAs are a form of what might be called “corporate probation,” because the company 
typically will have to admit facts sufficient to prove its own guilt in the event the company 
fails to abide by the terms and conditions of the DPA. If the corporation successfully 
completes this “probationary” period, then the prosecution deferred temporarily is declined 
permanently. Typically, the DPA also imposes an obligation on the company to employ — 
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at its expense — an outside monitor to insure robust compliance with the company’s 
regulatory and legal obligations, including those imposed by the DPA itself. 

A key feature of most DPAs is the imposition on the subject company of a requirement that 
it utilize an outside “compliance monitor,” sometimes termed a “compliance consultant,” for 
a period of time, usually coextensive with the life of the DPA. In sum, monitors are 
charged with closely observing, testing, and reporting to the government on the subject 
company’s compliance with its legal obligations. This role necessarily involves making 
judgments both about the nature and extent of those obligations and the effectiveness of a 
subject company’s policies, programs, and operations that define its commitment and level 
of compliance with those obligations. 

Brief History of the Prosecution of Business Organizations 

For the purposes of this hearing, it is helpful to consider current practices regarding DPAs 
and monitors in the larger context of the prosecution of business organizations. The 
prosecution of business organizations is not quite 100 years old: in 1909, the Supreme 
Court held for the first time that a corporation, which obviously has no capacity to form the 
wrongful intent that traditionally marks criminal conduct, could be held criminally liable for 
the actions of its agents, declaring that providing for corporate criminal liability was “only a 
step farther” following existing vicarious civil liability.' Four years later, the Supreme Court 
unanimously concluded that “[t]he power of Congress [to personify a company in order to 
collect a fine] hardly is denied.”^ The Supreme Court eventually discarded any remnant of 
traditional notions of mens rea in the context of corporate conduct,'* and in 1948, Congress 
revised the criminal code to expressly include corporations and other organizations within 
the definition of “person" and “whoever.””' Subsequently, courts fashioned a “collective 
knowledge” doctrine, whereby corporations can be criminally liable based on employees’ 
knowledge imputed to their employer, even in circumstances where no single employee 
possesses all of the knowledge necessary to prove a criminal offense.’ 

Despite these developments, the prosecution of business organizations was the exception, 
rather than the rule, until the 1970’s and early 1980’s when the frequency of corporate 
prosecutions increased in connection with a greatly expanded role in the federal regulation 
of commercial conduct.® Corporations and other business entities became increasingly 
vulnerable to criminal prosecution for “crimes” founded on regulatory standards without 
regard for the substantial increase in the complexity of the regulatory environment and the 


' New York Central & Hudson River Railroad Co. v. United States, 212 U.S. 481 , 493 (1909). 

^ United States v. Adams Express Co., 229 U.S. 381, 389 (1913). 

’ United States v. Dotterweich, 320 U.S. 277, 281 (1943) (this "familiar type” of [public welfare] legislation 
“dispenses with the conventional requirement for criminal conduct — awareness of some wrongdoing. In the 
interests of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but 
standing in responsible relation to a public danger."). 

1 U.S.C. § 1; see62Stat. 683, 859 (1948). 

^ Inland Freight Lines v. United States, 191 F.2d 313, 315-16 (10th Cir. 1951) (citing New York Central & 
Hudson River Railroad Co.). 

® See Lisa Kern Griffin, Compelled Cooperation and the New Corporate Criminal Procedure, 82 N.Y.U. L. 
Rev. 311 , 314-15 (2007); id. at 314 n.6 (citing James Gobert & Maurice Punch, RETHINKING 
CORPORATE CRIME 309-10 (2003)). 
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significant available non-criminal penalties for non-compliance. A particularly apt 
illustration of the outcome of the intersection of these trends is the 1982 case of United 
States V. Hartley, in which the Eleventh Circuit upheld the conviction of a corporation and 
two of its employees for selling to the military breaded shrimp that failed to meet certain 
specifications, including the amount of breading on each piece of shrimp, resulting in 33 
counts of conspiracy, mail fraud, violations of the National Stolen Property Act, and the 
Racketeer Influenced and Corrupt Organizations Act (“RICO").^ 

Beginning in the mid-1980‘s, agencies designed voluntary disclosure programs that had 
the potential for both providing corporate defendants — and prosecutors and courts — with a 
respite from the costs of criminal prosecutions and encouraging a more active corporate 
compliance effort. Voluntary disclosure programs offered corporations who reported 
wrongdoing the possibility of prosecutorial leniency in exchange for the company’s self- 
policing and disclosure of possible wrongdoing. Voluntary disclosure programs were 
established at the Department of Defense in 1986,® the Environmental Protection Agency 
in 1 995,® and the Department of Health and Human Services in 1 998.^° In 1 993, the 
Antitrust Division of the Department of Justice instituted a voluntary disclosure program 
that imposed a contractual obligation on the government to grant leniency if the 
corporation met the terms and conditions of the agreement, though this guarantee to the 
company is the exception, not the rule, in such programs." Voluntary disclosure programs 
are typically not available to corporations, however, once the government learns of 
wrongdoing, because the purpose of such agreements is to exchange leniency for the 
revelation of a crime that otherwise might have gone undetected or that occurred under 
circumstances that might have posed substantial obstacles to prosecution. 

The DPA was another outgrowth of the historical expansion of corporate criminal liability. 

In 1994, Prudential Securities and the U S. Attorney for the Southern District of New York 
entered into the first comprehensive federal DPA (the “Prudential DPA") to resolve criminal 
charges.'® The Prudential DPA has essentially become the blueprint for subsequent DPAs 
between the government and business organizations, and at the turn of the century the 
Department of Justice promulgated guidelines for the prosecution of business 


' United States v. Hartley, 678 F.2d 961 (1 1th Cir. 1 982). 

° See Department of Defense, Office of the inspector Generai, The Department of Defense Voluntary 
Disclosure Program: A Description of the Process, Apr. 1990, at 1 , http://www.dodig.osd.mii/ 
iGinformation/archives/vdguideiines.pdf (iast visited Mar. 9, 2008). 

® See Environmental Protection Agency, Incentives for Self-Policing: Discovery, Disclosure, Correction and 
Prevention of Violations, 65 Fed. Reg. 19,618 (Apr. 11, 2000) (providing a history of the program). 

See Department of Heaith and Human Resources, Office of Inspector General, Provider Self-Disclosure 
Protocol, 63 Fed. Reg. 58,399 (Oct. 30, 1998). 

" See Department of Defense, Antitrust Division, Status Report: Corporate Leniency Program, 
http://www.usdoj.gov/atr/public/speeches/10862.pdf (last visited Mar. 9, 2008). 

The Prudential DPA required the Company to: (1) appointed a former Federal Judge, Kenneth Conboy, as 
an outside director and ombudsman with reporting responsibilities to the Board and the US Attorney: (2) pay 
$330 million into a special restitution fund for investors (with any excess of investor claims to be paid to the 
US); (3) retain an independent law firm to review Prudential’s regulatory and compliance controls; (4) 
Prudential’s parent group must take appropriate steps to further compliance; (5) full and truthful cooperation 
with any criminal investigation; public acknowledgement of Prudential’s wrongdoing. See Leonard Orland, 
The Transformation of Corporate Criminal Law, 1 Brook . J. Corp. Fin. &Com. L. 45, 59 (2006). 
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organizations that expressly identified pretrial diversion as an appropriate alternative to 
prosecution.'^ 

Recent Trends 


Recent trends reflect significantly increased use of DPAs: until the 1990s, federal 
prosecutors did not typically use forms of pretrial diversion with corporations; in 2003, 
federal prosecutors only entered into three DPAs; and in 2007, federal prosecutors entered 
into 35 DPAs.'"' From 2002 to 2005, the Department of Justice entered into twice as many 
non-prosecution agreements and DPAs than it had between 1992 and 2001 This trend 
mirrors the significant increase in the use and threatened use of criminal sanctions against 
business entities generally. 

The Selection and Duties of Corporate Monitors 

As noted earlier, the Government typically requires the use of a corporate monitor as a 
condition of a DPA. The manner in which monitors are selected varies, and. as a general 
matter, monitors are not typically selected until the execution of the DPA. A survey of 
several DPAs illustrates the variance that occurs in practice; in the CIBC and Merrill Lynch 
DPAs. the government selected the monitor;'® in the Monsanto and Micros DPAs, the 
monitor only had to be “acceptable” or “agreeable” to the government;"' in the Schnitzer 
Steel DPA, the Department of Justice proposed two possible monitors and the company 
was allowed to choose between the two;'° in the Computer Associates DPA, the company 
presented a list of five names to the U.S. Attorney, the U.S. Attorney sent three names to 
the court, and the court selected the monitor from these three;'® and, finally, in the Bristol- 
Myers Squibb DPA, the Company preemptively hired a monitor while it was under 
investigation.®® 

At its core, the function of an outside corporate monitor appointed under a DPA is to 
observe and report. The monitor observes the conduct of a company relevant to the 
company’s obligations under a DPA. The monitor reports the facts learned from such 
observation and, very significantly to the topics of the Subcommittee’s interest today, 
reports judgments about the company’s conduct and commitment to compliance 
obligations. This provides the government with a process to secure additional assurances 


Memorandum from Larry D. Thompson, Deputy Attorney General, to Heads of Department Components, 
United States Attorneys (Jan. 20, 2003) (“Thompson Memorandum”); Memorandum from Paul J. McNulty, 
Deputy Attorney General, to Heads of Department Components, United States Attorneys (Dec. 12, 2006). 

” Philip Shenon, Ashcroft Deal Brings Scrutiny in Justice Dept, N.Y. Times, Jan. 10, 2008. 

Lawrence D. Finder and Ryan D. McConnell, Devolution of Auth.: The Dept of Justice Corporate Charging 
Policies, 51 St. Louis U. L.J 1, 1 (2006). 

'® Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The New Corporate Czar?, 1 05 
Mich. L. Rev. 1713, 1722 (2007). 

Khanna & Dickinson, supra note 16, at 1722; Sue Reisinger, Someone to Watch Over You, Law.com, 

Sept. 20, 2007, http://www.law.oom/jsp/ihc/PubArticlelHC.jsp?id=1 190192571246 (last visited Mar. 7, 2008). 
Schnitzer Steel Deferred Prosecution Agreement K 9, Oct. 16, 2006. 

Reisinger, supra note 17. 

Stephanie Saul, A Corporate Nanny Turns Assertive, N.Y. Times, Sept. 19, 2006. 
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that the company is living up to its promises in the DPA of legal compliance and general 
good behavior. 

Thus, to perform these functions, a monitor should be a person, to borrow a phrase, 
“learned in the law," but as importantly, also a person with the background, experience, 
proven judgment, and integrity to make keen observations concerning the compliance of a 
given type of business with its legal obligations and to offer credible judgments and 
insights on what is observed. Appropriately, monitors’ professional backgrounds 
frequently include career experiences that signal credibility and trustworthiness to current 
prosecutors: of the 28 monitors appointed in deferred prosecution or non-prosecution 
agreements from 1 994 to August 1 , 2007, 1 7 were former federal prosecutors, four were 
former judges, one was a former SEC chairman, and one was a former SEC general 
counsel.^' 

Consistent with the government’s duty to assure the public that the administration of the 
law is free of any partisan considerations, the process of selecting monitors with these 
qualifications should be transparent and the subject of layered review and approval at 
Main Justice in Washington. The selection of monitor candidates should be on the basis of 
merit and enjoy input from both the government and the subject company. In my view, 
since the monitor will be paid for with corporate funds and the monitor can provide value to 
the company in achieving its compliance objectives, the best approach is for the company 
to select a monitor from a panel of candidates, each of whom has been previously 
designated as acceptable by the government. 

I think many observers would conclude from the terms of typical DPAs that the government 
is the primary consumer of the monitor’s product. A better and more realistic view of the 
monitor’s role may be one where the monitor is an asset to the company’s operations, 
functioning both as an outside consultant on compliance issues and as an internal 
observer and tester of compliance who is answerable to the government. Indeed, DPAs 
often expressly describe the monitor as a “compliance consultant. As with many 
consultants, the monitor is given full access to operations in order to assess activities 
relative to compliance and. in a variation on the usual consultant arrangement, also has 
communication and reporting duties to the government in connection with the monitor’s 
supervision of the company’s obligations under the DPA. Company expenditures for the 
monitor, which are born by the company’s owners, including the shareholders of a public 
company, are far more justified under this “compliance consultant” model as they return 
value for the company’s expenditure and are not, as they might otherwise be, merely 
subsidizing a government function imposed by contract on the company. 


Reisinger, supra note 17. 

The DPAs of Schnitzer Steel, Statoil ASA, and Diagnostic Products Corp. provide for a "Compliance 
Consultant." Similarly, the DPAs of Monsanto and Healthsouth Corp. call for a "Governance Consultant" and 
a "Compliance Expert," respectively. See Vikramaditya Khanna & Timothy L. Dickinson, The Corporate 
Monitor: The New Corporate Czar?, 105 Mich. L. Rev. 1713, 1748, 1753-54 (2007); Monsanto Company, 
Deferred Prosecution Agreement, Jan. 6, 2005, available at 

http://www.corporatecrimereporter.com/documents/ monsantoagreement.pdf; Letter from Alice Martin, U.S. 
Attorney, to HealthSouth Corporation (May 17, 2008), available at http://www.usdoj.gov/usao/ 
aln/Docs/May%202006/healthsouthnonpros2.pdf. 
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I believe the Department of Justice has taken an important and valuable step forward by 
articulating a principled basis for the selection and use of monitors, as found in Acting 
Deputy Attorney General Craig S. Morford’s March 7, 2008, memorandum on the 
subject.^^ These guidelines require the corporation and the government to discuss the 
necessary qualifications of a monitor, establish committees within the U.S. Attorneys’ 
Offices and Department components to vet potential monitors, and provide that the Office 
of the Deputy Attorney General must approve the selection of all monitors. The 
involvement of the Deputy Attorney General, the Department’s number two official, 
elevates the importance of both the selection and use of monitors in a positive fashion and 
helps to assure the public and interested parties that monitors will be selected on a 
principled basis. This process will certainly promote the selection of a highly qualified 
person, avoid potential or perceived conflicts of interest, and instill public confidence in the 
selection process. 

The guidelines make clear that the monitor is to be an independent third party who 
facilitates the exchange of information, but who may not override the legal responsibilities 
and authority of management and directors to operate the company. The guidelines 
appropriately scale the monitor’s authority and term of service to the underlying business 
conduct that necessitated the imposition of the monitor, thereby providing the subject 
company with a basis to articulate appropriate limitations on the scope of the monitor’s 
activities. I think most of the guidelines’ provisions will be received positively by all 
concerned, even if one does believe that there is still room for improvement. The surest 
test of these guidelines will be in how they operate in practice in the weeks and months 
ahead. 

Those who might favor having the government be the primary beneficiary of the monitor’s 
work might be said to adhere to the concept of a monitor as a “contract policeman,” 
keeping a close eye on the company’s conduct and arresting any bad conduct that arises. 
Perhaps, more narrowly, this view would have the monitor performing a role analogous to 
that undertaken by the Inspectors General of the Executive agencies that are charged with 
investigating and reporting on instances of waste, fraud and abuse. Under this “inspector 
general” model, a monitor would serve as an externally imposed internal watchdog on the 
lookout for company conduct that deviates substantially from compliance commitments 
and obligations. 

Some go even farther and describe the monitor as being a government representative who 
is essentially given a seat at the boardroom table.^"* I think this goes too far and, to the 
extent it reflects current practice, this concept of the monitor’s role should be discouraged. 
To the extent monitors have the power to dictate practices to be used — or not to be used — 


See Craig S. Morford, Acting Deputy Attorney General, Memorandum for Heads of Department 
Components, United States Attorneys, Selection and Use of Monitors in Deferred Prosecution Agreements 
and Non-Prosecution Agreements with Corporations, Mar. 7, 2008. 

See Christopher J. Christie & Robert M. Hanna, A Push Down the Road of Good Corporate Citizenship: 
The Deferred Prosecution Agreement Between the U.S. Attorney for the D. ofN.J. and Bristol-Myers Squibb 
Co., 43 Am. Crim. L. Rev. 1043, 1054-1065 (2006); see also Lawrence D. Finder & Ryan D. McConnell, 
Devolution of Authority: The Department of Justice’s Corporate Charging Policies, 51 St. Louis U. L.J. 1 , 23 
(Dec. 5, 2006). 
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to the company, and even to the board of a public corporation, such powers are a legal 
abomination that completely undercuts the legal basis of responsibility for corporate 
governance and management. That responsibility, and authority, ultimately resides as a 
matter of law in individual directors. Apart from simply giving monitors authority well 
beyond that necessary to perform their functions, such excess powers are inconsistent 
with the law and sound corporate governance practices. In short, as the new Department 
of Justice guidelines recognize, monitors should not have the power to run companies by 
being able to dictate practices, policies, and personnel decisions to the directors and 
others who are responsible by law for doing so and who, in a public corporation, can be 
held accountable to shareholders. 

Constitutional Considerations 


Guidelines prescribing the selection and use of monitors are the province of the 
Department of Justice, the agency to which the Executive Branch’s constitutional power for 
the plenary exercise of prosecutorial discretion is entrusted. The Constitution 
commands that the President “take Care that the Laws be faithfully executed,”^® and under 
the Constitution’s separation of powers doctrine, this affords the Executive Branch the 
exclusive power over the exercise of prosecutorial discretion. Because the separation of 
powers dictates that Congress cannot grant powers it does not possess^® and that the 
Judicial Branch cannot “be assigned nor allowed tasks that are more appropriately 
accomplished by [other] branches,’’^® neither Congress nor the Judiciary have lawful 
authority to dictate the terms of or control the exercise of prosecutorial discretion. Only the 
prosecutor can choose what cases to bring or decide the terms and conditions under 
which the prosecution of a case may be compromised. The Federal Rules of Criminal 
Procedure comport, of course, with this Constitutional standard, providing that judges have 
a limited role regarding plea agreements: judges are to satisfy themselves that plea 
agreements meet with due process requirements and that waivers of certain rights 
attendant to pleas are made voluntarily, knowingly, and intelligently.^' One circuit court of 
appeals has recently held that a court must accept a plea agreement that clears these 


See Act to Establish the Department of Justice, ch. 150, 16 Stat. 162 (1870) (creating the Department of 
Justice and providing that the Department of Justice was responsible for all criminal prosecutions and civil 
suits in which the United States had an interest and that the Attorney General and the Department had 
control over federal law enforcement). 

* U.S. Const, art. II § 3. 

See, e.g., Buckley v. Valeo, 424 U.S. 1 , 138 (1976) (“A lawsuit is the ultimate remedy for a breach of the 
law, and it is to the President, and not to the Congress, that the Constitution entrusts the responsibility to 
‘take care that the laws be faithfully executed.’”); United States v. Nixon, 418 U.S. 683, 693 (1974) (“the 
Executive Branch has exclusive authority and absolute discretion to decide whether to prosecute a case”); 
see also Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim 
of Executive Privilege, 8 U.S. Op. Off. Legal Counsel 101 , 1 14-15 (1984) (ciling Buckley, 424 U.S. a1 138). 

See, e.g., Bowsherv. Synar, 478 U.S. 714, 726 (1986) (holding that Congress cannot grant an officer 
subject to congressional remove the power to execute the laws). 

Morrison v. Olson, 487 U.S. 654, 680-81 (1988) (citation and internal quotation marks omitted). 

* Under 28 U.S.C. § 547(1), the United States Attorneys are responsible for the prosecution of offenses 
against the United States. This duty is subject to direction by the Attorney General. 28 U.S.C. § 519. 

Fed. R. Crim. P. 11(b). 
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constitutional hurdles.^^ The Federal Rules of Criminal Procedure also exclude judges 
from the negotiation of plea agreements, do not grant judges discretion to modify plea 
agreements, and allow for judicial rejection of plea agreements that otherwise meet with 
due process only when the terms of a plea agreement contemplate that the court take an 
action properly within the court’s own discretion.^^ 

Mandating specific considerations to a prosecutor regarding the terms and conditions for 
the disposition of cases would clearly restrict the prosecutor’s exercise of discretion to 
enter into a DPA. As to the Judiciary’s involvement, the Supreme Court has adopted the 
unremarkable proposition that the power to terminate is equivalent to the power to 
control.^"' Accordingly, a Judge’s power to reject a proposed DPA would be, in practice, 
the power to control the exercise of the prosecutor’s discretion to offer a DPA as an 
alternative to prosecution. 

Because, under the Constitution, the decision as to whether to enter into a DPA or to 
require some other terms in deciding whether to bring charges belongs exclusively to the 
Executive, that discretion is not subject to policies dictated by Congress or to review by the 
courts, I believe that the legislation currently on the table before the Committee^^ runs 
afoul of these constitutional principles and is not, therefore, well-advised. I also believe 
that the Department’s new guidelines address legitimate concerns regarding the selection 
and use of federal monitors. 

I thank the committee for the opportunity to express my views and I would be pleased to 
answer any questions the memtjers may have. 


In re Vasquez-Ramirez, 443 F.3d 692, 699-700 (9th Cir. 2006) (citations omitted) (arguing that precedent 
holding otherwise was either decided before amendments to the federal rules removed a grant of broad 
discretion to the oourts to reject pleas or that such precedent’s holdings were not warranted by the facts of 
each case). Cf. United States v. Robertson, 45 F.3d 1423, 1438 (10th Cir. 1995) (“while district courts may 
reject charge bargains in the sound exercise of Judicial discretion, concerns relating to the doctrine of 
separation of powers counsel hesitancy before second-guessing prosecutorial choices.’’). 

” Fed. R. Crim. P. 1 1(c)(1) (negotiations), 11 (c)(3) (no modification power), 11(c)(3)(A) (providing that courts 
may reject plea agreements requiring the dismissal of charges or the imposition of specific sentences). See 
Fed. R. Crim. P. 11 , Note, 1979 Amendments (explaining that the rule now at 11(c)(3)(A) is necessary 
because the parties must rely on the courts to receive such contemplated benefits under a plea agreement); 
Fed. R. Crim. P. 48(a) (requiring the government to obtain leave of court to dismiss an indictment, 
information, or complaint). 

Bowsherv. Synar, 478 U.S. 714, 726 (1986) (“Once an officer is appointed, it is only the authority that can 
remove him, and not the authority that appointed him, that he must fear and, in the performance of his 
functions, obey.’’) (citation and internal quotation marks omitted). 

H.R. 5086, A Bill to require the Attorney General to issue guidelines delineating when to enter into deferred 
prosecution agreements, to require judicial sanction of deferred prosecution agreements, and to provide for 
Federal monitors to oversee deferred prosecution agreements, 1 1 0th Cong., Jan. 22, 2008. 
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Ms. Sanchez. Thank you, Mr. Terwilliger. And we appreciate 
your testimony. 

And at this time, I would invite Professor Garrett to begin his. 

TESTIMONY OF BRANDON GARRETT, PROFESSOR, UNIVER- 
SITY OF VIRGINIA SCHOOL OF LAW, CHARLOTTESVILLE, VA 

Mr. Garrett. Chairwoman Sanchez, Ranking Member Cannon, 
and Members of the Subcommittee, thank you for the opportunity 
to testify before you today. I am an associate professor of law at 
the University of Virginia School of Law. In 2007 I published an 
article exploring remedies in deferred and non-prosecution agree- 
ments in organizational cases. I will describe these agreements and 
then discuss two recommendations for reform, guidelines con- 
cerning their content, and judicial oversight over their adoption 
and implementation. 

First, just to describe an example, in 2007 after a lengthy inves- 
tigation, the IRS referred a criminal tax case involving KPMG 
International to the U.S. attorney’s office for the Southern district 
of New York. In 2005 prosecutors announced that they had reached 
a deferred prosecution agreement with KPMG. The settlement stat- 
ed that if at the end of 14 months prosecutors were satisfied that 
KPMG had complied with its terms, they would move to have the 
case dismissed. 

In the agreement, KPMG provided detailed admissions of wrong- 
doing. KPMG agreed to shut down its entire private tax practice 
and to cooperate fully in an investigation of current and former em- 
ployees. 

KPMG also agreed to retain an independent monitor for 3 years 
in order to implement an elaborate compliance program. The mon- 
itor was paid by KPMG and had the power to recommend policy 
changes, obtain access to documents, interview employees, and to 
employ any personnel necessary. The district judge approved the 
agreement, and at the end of 14 months, prosecutors moved to dis- 
miss the case stating the agreement had been effective. However, 
prosecutions of certain individual KPMG employees remained ongo- 
ing. 

At least 39 of these prosecution agreements were entered in the 
4 years after the Thompson memo was issued in 2003. I have gath- 
ered data from the texts of these agreements with some difficulty 
where several were not readily available. Most resembled the 
KPMG agreement and involved compliance programs and inde- 
pendent monitors. 

In preparation for this hearing, I also compiled updated data re- 
flecting 43 agreements entered into 1 year and 2 months after the 
McNulty memo was issued in December of 2006. In just slightly 
more than a year, more agreements were entered than had been 
entered during the almost 4 years the Thompson memo was in ef- 
fect. That represents a remarkable acceleration in the use of pre- 
indictment agreements with organizations. 

I turn now to reform proposals advanced most recently in legisla- 
tion drafted by Representative Pallone and in the statement of 
principles authored by Representative Pascrell. First, while the 
McNulty memo provides useful guidance on whether a firm should 
be charged at all, scant guidance exists regarding the structure of 
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the remedies included in the agreements themselves or their imple- 
mentation. The new Morford memo just issued by the DOJ ad- 
dresses only a very limited set of issues concerning the selection 
and certain duties of monitors. Much more remains to be done. 

Several areas are particularly ripe for such guidance. Since 2003 
when the Thompson memo was signed, at least 39 agreements in- 
cluded the retention of monitors. Of those, only one advertised an 
open position to solicit candidates. And in only three did a court 
play any role in selecting the monitor. 

The new Morford memo procedures forbid the unilateral prosecu- 
torial selection of monitors and provide for conflict checks and vet- 
ting of monitors by prosecutors. However, those guidelines neither 
require public notice of a monitor position nor judicial approval, 
both of which would alleviate any perception of cronyism in the se- 
lection of monitors. 

Many other questions remain. Why do some agreements not re- 
quire creation of a compliance program? Why do some not include 
fines or restitution? When are non-prosecution versus deferred 
prosecution agreements appropriate? 

Additional guidelines could clarify such issues — judicial oversight 
of these agreements could provide greater legitimacy by providing 
a mutual decision-maker as well as greater transparency by mak- 
ing aspects of this process public. The U.S. code requires judicial 
approval of any deferral of prosecution, but does not address issues 
unique to the deferral of organizational prosecutions. 

For example, a court could be required to conduct an approval 
hearing in which the public or affected parties would have notice 
and an opportunity to comment, as is the case when certain agen- 
cies enter consent decrees. Regarding implementation, when an 
agreement ends, no information is typically released except the 
bare facts that prosecutors were satisfied it was successful. The 
court could publicly report on the monitor’s progress. 

Further, agreements provide prosecutors with unilateral author- 
ity to declare a breach and terminate an agreement. A firm may 
lack any pre-indictment remedies should a prosecutor arbitrarily 
declare a breach. Courts could be provided with the authority to 
adjudicate pre-indictment any dispute regarding a breach. 

Now that pre-indictment agreements have become the preferred 
method for resolving organization prosecutions, it is time to con- 
sider ways to improve their fairness, transparency, and effective- 
ness. Prosecution guidelines concerning remedies and increased ju- 
dicial oversight are warranted to achieve those goals. 

I would be pleased to answer any questions that you and your 
fellow Committee Members may have. And thank you for this op- 
portunity to speak to you. 

[The prepared statement of Mr. Garrett follows:] 
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Chairwoman Sanchez, Ranking Member Cannon and Members of the Subcommittee, 

Thank you for the opportunity to testify before you today. 1 am an associate professor 
of law at the University of Virginia School of Law. My scholarship focuses on criminal law 
and procedure. In 2007, I published an article in the Virginia Law Review exploring 
remedies in deferred and non-prosecution agreements as embodying a “structural reform” 
approach, because these agreements call for ongoing organizational change.* Since 2003, 
dozens of leading corporations have entered into demanding settlements with federal 
prosecutors, including AIG, American Online, Boeing, Bristol-Myers Squibb Co., Computer 
Associates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., Monsanto, and Pfizer, Inc. 

To provide an example of such an agreement, in 2004, after a lengthy investigation, 
the IRS referred a criminal tax case involving KPMG International to the U S. Attorney’s 
Office for the Southern District of New York. In 2005, prosecutors announced that they had 
reached a deferred prosecution agreement with KPMG. The settlement stated that if at the 
end of fourteen months, prosecutors were satisfied that KPMG had complied with the 
agreement terms they would move to have the case dismissed.^ In the agreement itself, 
KPMG International provided detailed admissions of wrongdoing. KPMG paid $456 million 
in fines, disgorgement, and restitution. KPMG agreed to shut down its entire private tax 
practice and to cooperate fully in the investigation of former employees. KPMG also agreed 
to retain an independent monitor for three years, in order to implement an elaborate 
compliance program. The monitor was paid by KPMG and invested with power to 
recommend policy changes, obtain access to documents, interview employees, and employ 

Brandon I.. CjaiTett, Sbiiclura! Reform Froreculion^ 93 Va. L. Rev. 853 (2007), at 
hllp://vvv\'Vv.virginialavvrevie\\'.org/conlenl/pdrs/93/S53.pdr. A companion essay iLirlher developed several 
proposals for relbrni. See Brandon L. Garrell, United States v. Goliath., 93 Va. L. Rev. In Briei' 91 (2007), 
al hUp://vvvvvv.virginialavvrcvievv.org/inbricr/2007/06/18/garrcll.pdf. Bolh arlieles have been submillcd for 
the record. 

‘See Ldler from David N. Kelley. U.S. AUorney, S. Disl. ofN.Y.. lo Robert S. Bennell, Allorney for KPMG 
(Aug. 26, 2005), blip:. '.'WWW. Lisdoj.gov.'usao.'hys/pressreleases/ALiguslOS.'kpmgdpagml.pdf. 
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personnel. The district judge approved the deferred prosecution agreement. At the end of the 
fourteen months, the prosecutors moved to dismiss the case, stating that the agreement had 
been effective. None of the monitor’s reports or actions were made public. After dismissal 
of the criminal case, the IRS continued to supervise compliance at KPMGfortwo more 
years. Further, prosecutions of certain individual KPMG employees are ongoing. 

Federal prosecutors should be applauded for these efforts to pursue corporate crime 
and for adopting a creative approach designed to avoid the potentially dire consequences of 
an indictment, when it is appropriate to do so. However, a careful review of these complex 
pre-indictment agreements is warranted because of the national importance of these cases and 
because these remedies are new and untested. I will describe the data that I have collected 
from these agreements and then discuss two recommendations: (1 ) the adoption of 
prosecution guidelines concerning their content; and (2) judicial oversight over the approval, 
implementation and termination of these agreements. 

I. Available Data From Deferred and Non-Prosecution Agreements 

Though much remains outside the public eye, the terms of the agreements themselves 
provide one source for information. I have gathered data from the text of these agreements, 
with some difficulty, where the text of several agreements was not available. Given the 
public importance of these agreements, their complete text, including Appendices, should be 
promptly and routinely made available online on the DOJ Corporate Crime Task Force 
website. At least 39 agreements were entered in the four years after the Thompson Memo 
was issued in January 2003 . These agreements involved leading corporations and a few 
public entities. They were entered by 19 U.S. Attorney’s Offices as well as the main DOJ 
office, typically in conjunction with regulatory agencies, such as the SEC, IRS and U.S. 

Postal Inspection Services. 


3 



150 


Most agreements ordered that independent monitors be retained. These monitors 
possessed sweeping powers to gather information, promulgate policies, and oversee 
compliance. However, as will be discussed further, the terms of their retention, the precise 
scope of the duties they owe, to whom they owe duties, the reports they generate, and the 
actions that they take, have all remained non-public. Most agreements also required the 
adoption of compliance programs, often with detailed provisions for revisions of policy, 
training, establishment of compliance committee, and creation of compliance officer 
positions within the firm. Some agreements included additional injunctions, such as 
permanent restrictions on conduct. Most agreements were entered in conjunction with 
regulatory agencies. The agreements remained in force for an average of two years. The 
agreements also obliged firms to cooperate with the investigation and prosecution of 
individual employees, typically for an indefinite period of time. Finally, most of those 
Thompson Memo agreements included privilege waivers. ’ 

In preparation for this hearing, 1 compiled updated data reflecting 43 agreements 
entered in the one year and two months after the McNulty Memo was issued in Dec. 12, 
2006, through January 2008.'* In just slightly more than a year, more agreements were 
entered than had been entered during the almost four years the Thompson Memo was in 
effect. That represents a remarkable acceleration in the use of pre-indictment agreements 
with organizations. Tn several respects, these post-McNulty Memo agreements differ 
from their predecessors. Seventeen of these post-McNulty Memo agreements called for 


’This data is developed in greater detail in Garrett, Smwtural Reform Prosecution, supra, at Part 
II. B, whieh provides an empirical analysis of the terms of Thompson Memo agreements, ffowever. that 
article analyses 35 agi'eements. Smee that article was published, four additional agreements have been 
located with the invaluable assistance of U VA Law School reference librarian Jon Ashley. Those 
agreements are included in an updated chart that has been submitted for the record. 

'a chart reflecting that preliniinaw data has been submitted for the record. I note that the 
complete le.xl of all agreements during this lime period have not yet been obtained, where two agreements 
IdenLilied have not yet been made public. 
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independent monitors and 29 required compliance programs. However, in a departure 
from the prior pattern that may be accounted for by the McNulty Memo’s altered 
policies, only six of these agreements required a privilege waiver. Also of interest and 
perhaps of concern, nine included no fines or restitution at all. 

All of these McNulty Memo agreements, like almost all of the Thompson Memo 
agreements, stated that prosecutors may tenninate the agreement and prosecute the firm 
should they, in their discretion, unilaterally find the agreement to have been breached. The 
agreements typically state that having been found to have breached the agreement, the firm 
may not object to the introduction of the finu’s admissions of wrongdoing that were included 
in the agreement. A conviction would then be highly likely to follow, where the prosecutor 
can make full use of the firm’s own admissions. 

These data provide a sense of the scope of ambitious organizational prosecution 
agreements, the issues they raise, and a sense of how the remedies have shifted over time. 
1 turn now to several of the reform proposals advanced in the articles that 1 have written, 
and most recently in legislation drafted by Rep. Pallone and in a statement of principles 
authored by Rep. Pascrell. 

TT. Prosecution Guidelines Concerning Organizational Remedies 

First, while the McNulty Memo provides useful guidance on whether a firm 
should be charged, as well as when pre-trial diversion is appropriate, no guidance exists 
regarding either the structure of the remedies included in the agreements themselves or 
the implementation of those remedies. These agreements are the product of negotiations 
and can raise case-specific facts. However, these remedies appear to have evolved in an 
ad hoc fashion. Defense counsel, prosecutors and judges would be substantially assisted 
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by a document describing the range of considerations relevant when drafting - and 
implementing - an organizational prosecution agreement. 

Several areas are particularly ripe for such guidance. The agreements vary widely 
in their provisions for the selection of independent monitors. Since 2003 when the 
Thompson Memo was signed, at least 39 agreements included the retention of monitors. 
Of those, only one advertised an open position to solicit candidates. In 1 7 agreements, 
prosecutors named the monitor, typically after consulting with the target firm. Yet in 13 
agreements the firm selected the candidate. Tn still others, some combination of the firm, 
regulators and prosecutors selects the monitor. In only three did a court play any role in 
approving the monitor. 

Given the central importance of monitors in supervising compliance and the 
sweeping powers they are provided, a fair process for selection of monitors involving 
public notice and judicial approval is appropriate. For example, the firm, the prosecutor, 
and regulators could each nominate several candidates after the position is announced and 
candidates apply. A court could then review submissions regarding the merits of the 
finalists and choose the monitor from among those names. Such a process would help to 
prevent any perception of cronyism in the selection of monitors. 

Many other questions remain. Why do some agreements not require a monitor? 
Perhaps for smaller fimis independent monitoring was thought to be unnecessary to 
secure compliance. Yet some agreements lacking monitors involve large firms. 

Why do some agreements not require the implementation of a compliance 
program? It is unclear why prosecutors felt that in some cases, no further compliance 
efforts were necessary to prevent recurrence of the criminal behavior. For some 
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agreements that fail to require a compliance program, the agreement does not credit the 
firm with already having implemented a compliance program. Related to this concern, 
why is it that few agreements incorporate the Organizational Sentencing Guidelines’ 
detailed criteria for effective compliance programs? For example, while the Sentencing 
Guidelines call for firms to adopt means to assess the success of their compliance 
programs, deferred prosecution agreements typically do not. Further, the agreements do 
not explain how to assess whether the compliance agreements have achieved their goals. 

Why do some agreements not include fines or restitution? If prosecutors are to 
determine in cases involving serious organizational crimes that some firms deserve no 
punishment at all in the form of a fine, and that no victims should be compensated in any 
way, then perhaps at minimum some additional explanation should be provided as to 
when that would be appropriate. 

When are non-prosecution versus deferred prosecution agreements appropriate? 
The terms of non-prosecution agreements, in which no complaint is even filed with a 
court, often are indistinguishable from those of deferred prosecution agreements. It is not 
clear why some firms received a non-prosecution agreement and not a deferred 
prosecution agreement. In contrast to deferred prosecutions, in which a court plays a role 
in approving the request to defer the prosecution, non-prosecution agreements are not 
reviewed by a court, since no criminal information is filed with the court. Given the 
importance of preserving the opportunity for judicial review, as discussed next, perhaps 
guidelines should recommend against the use of non-prosecution agreements in 
organizational prosecutions. 

Guidelines could help to clarify each of these questions and additional issues 
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regarding the implementation of these agreements discussed further in the next section. 

111. Judicial Oversight Over Organizational Pre-Indictment Agreements 

Judicial oversight of organizational pre-indictment agreements could provide 
greater legitimacy by providing a neutral decisionmaker, as well as greater transparency 
by making aspects of the process public. The U.S. Code currently requires judicial 
approval of any deferral of prosecution.’ The statute does not separately address the 
unique concerns raised by the deferral of the prosecution of an organization. A court 
asked to approve a deferred prosecution agreement likely examines whether the 
agreement generally serves the purposes of the Organizational Sentencing Guidelines. 
Several agreements include provisions that would not withstand even that kind of fairly 
deferential scrutiny. Examples include agreements with side-agreements that were 
unrelated to the underlying crime. The court could be required to conduct an approval 
hearing in which the public or affected parties would have notice and an opportunity to 
comment, as is the case when certain agencies enter consent decrees. 

Judicial supervision of the implementation of agreements could also be 
considered, to provide greater transparency, prevent abuses, and ensure successful 
completion. As it stands, the public can not tell whether agreements achieve the sought 
after compliance. When an agreement ends, no information is typically released except 
the bare fact that prosecutors were satisfied that it was successful. The court could report 
on the monitor’s progress so that the public knows how the goals of an agreement were 


^ So: IS tJ.S.C § .t 161(h)(2) (2()()()) (stating that the time to file an indictment is tolled during 
'"[ajny period of delay during which prosecution is deferred by the attorney for the (lOveiTiment pursuant to 
writlen agreement with the defendant, with the approval of the court, for the purpose of allowing the 
defendant to demonstrate his good conducf"). 
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achieved. Courts supervise similar efforts during organizational probation following a 
conviction. 

Further, these agreements provide prosecutors with unilateral authority to declare 
a breach and terminate an agreement. A firm may lack any pre-indictment remedy 
should a prosecutor arbitrarily declare a breach despite the firm’s substantial compliance 
with the terms of the agreement.'’ Courts could be provided with statutory authority to 
adjudicate, pre-indictment, any dispute regarding a breach. Alternatively, at the approval 
stage, courts could be required to approve deferral of a prosecution only on the condition 
that the agreement provides that the court adjudicates any dispute concerning whether the 
agreement was breached. The court could also insist that the agreement preserve the 
court’s authority to rule on whether the agreement was successfully implemented and 
should terminate. 

Conclusion 

The use of pre-indictment agreements represents an important shift in white collar 
enforcement. However, the remedies in these agreements have evolved in a haphazard 
fashion. Now that such agreements have become the preferred method for resolving 
organization prosecutions, it is time to consider ways to improve their fairness, 
transparency and effectiveness. Prosecution guidelines concerning remedies and 
increased judicial oversight are warranted to achieve those goals. 


^'See Stolt-Nielseii, S.A. v. United States, 442 F.Sd 177, 187 (3d. Cir. 2006) (holding that where 
the district court found the government \nolated due process bv arbitrarily breaching an agreement under 
the 1)0.1 Antitnist Division’s Coiporate Leniency Program, the court lacked the power to enjoin the 
proseculion and could only provide relief posl-indiclmenl); see also Garrell, Stfvclural Reform 
Prosecution, supra note 1, al Part III.B. 
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ARTICLES 

STRUCTURAL REFORM PROSECUTION 


Brandon L. Garrett* 

/ N what I call a structural reform prosecution, prosecutors secure the 
cooperation of an organization in adopting internal reforms. No 
scholars have considered the problem of prosecutors seeking structural 
reform remedies, perhaps because until recently organizational prosecu- 
tions were themselves infrequent In the past few years, however, federal 
prosecutors have adopted a hold strategy under which dozens of leading 
corporations have entered into demanding settlements, including AIG, 
America Online, Boeing, Bristol-Myers Squibb Co., Computer Associ- 
ates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., and Monsanto. 
To situate the DOJ’s latest strategy, 1 frame alternatives to the pursuit of 
structural reform remedies as well as alternative methods prosecutors can 
use to pursue structural reform. To better understand what the DOJ ac- 
complished by choosing to pursue structural reform and then doing so at 
the charging stage, I conducted, an empirical study of the terms in all 
agreements the DOJ has negotiated to date. My study reveals imposition 
of deep governance reforms, consistent with the purposes of the Sentenc- 
ing Guidelines, but also some indications of overreaching, if perhaps not 
abuse of prosecutorial discretion. T conclude by framing the is.sues that 
such prosecutions raise where, given the breadth of prosecutorial discre- 
tion and the deferential, limited nature of judicial review, the DOJ’s 
emerging structural regime for deterring organizational crime raises im- 
portant questions for all actors involved and affected. 


Associate Professor, University of Virginia School of Law. I gratefully acknowl- 
edge invaluable comments from Ken Abraham, Kerry Abrams, Richard Bierschbach, 
Richard Bonnie, Samuel Buell, Juhe Cohen, Anne Coughlin, Viet Dinh, Chris El- 
mendorf, Theodore Garrett, Rachel Hamion, Toby Heytens, Robert Hm*, James Ja- 
cobs, Ed Kitch, Greg Klass, Jody Kraus, Donald Langevoort, The Honorable Gerard 
Lynch, Paul Mahoney, Greg Mitchell, Erin Murphy, Richard Myers, Jed Purdy, Dan 
Richman. Jonathan Rusch, George Rutherglen, David Sklansky, Dan Solove, Susan 
Sturm, George Yin, and David Zaring; participants at the University of Virginia 
School of Law and Georgetown University Law Center faculty workshops, the 2006 
Junior Criminal Law Conference, and the Washington & Lee Works in Progress Con- 
ference; and research assistance from Michelle Morris, Richard Rothblatt, and Erin 
Montgomery. 
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Introduction 

In the past lew years, federal prosecutions of organizations have 
sharply accelerated under a new paradigm that 1 call “structural re- 
form prosecution.” Traditionally, federal prosecutors rarely pur- 
sued entire organizations. Broad federal statutes and respondeat 
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superior standards allowed prosecutors to charge an entity with a 
crime for the act of a single agent. Organizations feared the catas- 
trophic punitive fines and severe reputational consequences of a 
conviction — what one court described as a “matter of life and 
death.”‘ But despite their substantial power, federal prosecutors 
seldom exercised it, out of concern for the collateral consequences 
to an organization and also the harm to employees, stockholders, 
and the public. Recently, however, the Department of Justice 
(“DOJ”) adopted a novel strategy by prosecuting large organiza- 
tions far more often, but leveraging the prosecutions to secure 
adoption of sweeping internal reforms." Without obtaining an in- 
dictment, much less a conviction, the DOJ recently prevailed on 
thirty-five leading corporations to enter into demanding settle- 
ments, including AIG, America Online, Boeing, Bristol-Myers 
Squibb Co., Computer Associates, HealthSouth, KPMG, MCI, 
Merrill Lynch & Co., and Monsanto, as well as several public enti- 
ties.’ 

This new settlement approach avoids the collateral conse- 
quences of an indictment, while using the prosecution as a “spur 
for institutional reform.”* By entering into agreements with organi- 
zations, prosecutors imposed rigorous requirements to promote 
compliance. For example, in 2005, KPMG International agreed to 
shut down its entire private tax practice, to cooperate fully in the 
investigation of former employees, and to retain an Independent 
monitor — a former Securities and Exchange Commission (“SEC”) 
chairman -for three years, in order to Implement an elaborate 
compliance program.^ Such agreements became common as prose- 
cutors initiated more organizational prosecutions than before in re- 


^ United States v. Stein. 435 F. Supp. 2d 330, 381 (S.D.N.Y. 2006), appeal docketed. 
No. 06-4358 (2d Ciic Sept. 19, 2006). 

“ Throughout this Article, I use “DOJ” to refer to federal prosecutors both at the 
main office and the various U.S. Attorneys' Offices collectively. I do this only for 
convetiience, because, as I will describe, the individual offices and line attorneys exer- 
cise substantial independence. I otherwise refer to individual U.S. Attorneys’ Offices, 
the central office, divisions, or task forces separately. 

^ See infra Appendix A. 

‘‘John Gibeaut, Junior G-Men, A.BA. J., June 2003, at 46, 48 (quoting then- 
Assistant Attorney General Michael Chertoff). 

^ See infra Section I. A. 
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sponse to post-Enron corporate fraud scandals." The agreements 
form a part of the larger fabric of federal response to a perceived 
breakdown in corporate culture that has also included passage of 
the Sarbanes-Oxley Act and enhanced regulatory enforcement tar- 
geting corporate fraud.' 

Unlike those legislative and administrative responses, structural 
reform prosecutions raise questions about the reach of federal ex- 
ecutive branch power. The Senate Judiciary Committee questioned 
tactics used by the DOJ, as did the American Bar Association and 
the Committee on Capital Markets Regulation.* Other critics of the 
DOJ strategy with a different perspective, such as Ralph Nader, 
called failures to convict organizations a “shocking” and “system- 
atic derogation” of the DOJ’s duty to seek justice." White collar de- 
fense practitioners complained in the press that federal prosecutors 
“exploit[] their virtually unchecked power to extract and coerce 
ever greater concessions.”'" Professor Richard Epstein staled that 
“the agreements often read like the confessions of a Stalinist purge 
trial.”" All sides agree that for good or ill, federal prosecutors ex- 
ercise vast discretion; Professor John C. Coffee, .Tr. commented 


^ .See ini'ra SecLioTi II. A. 

See. e.g.. Public ('ompaTiy Accounting Reform and Investor Protection Act of 
2002, Pub. L. No. 107-204, 116 Stat. 745 (codified at 15 U.S.C. § 7201 (2000 & Supp, 
IV 2004)); John C. Coffee, Jr., Gatekeeper Failure and Reform; The Challenge of 
Fashioning Relevant Reforms, 84 B.U. L, Rev. 301, 303 (2004) (describing “perva- 
siveness of the sudden surge in financial irregularities in the late 1990s'’ and regula- 
tory responses). 

® See Lynnlcy Browning, Justice Department Is Reviewing Corporate Prosecution 
Guidehnes. N.Y. Times, Sept. 13, 2006, at C3; ABA Presidential Task Force on the 
Attorney-Client Privilege, http://www.abanet.orgyBuslaw/attorneyclient/home.shtnil 
(last visited Feb. 3, 2007); Comm, on Capital Mkts. Regulation, Interim Report 13 
(2006), http://www.capmktsreg.org('pdfs/ll. 30Committee_Interim_ReportREV2.pdf. 

^Letter from Ralph Nader & Robert Weissman to Alberto Gonzales, Attorney 
Gen. (June 5, 2006), posted at Multinational Monitor Editor’s Blog, 

http://multinationalmonitor.org/editorsblog/index.php7/archives/26-The-Boeing-DOJ- 
Debacle.html (July 6, 2006, 15:34 EST); see Michael Seigel, Corporate America Fights 
Back, Wash. Post, Feb. 26. 2007, at A15. 

^‘'N. Richard Janis, Taking the Stand: Deputizing Company Counsel as Agents of 
the Federal Government: How Our Adversary System of Justice Is Being Destroyed. 
Wash. Eaw., Mar. 2005. at 32, 34, available at http://www^dcbar.org/for_lawyers/ 
resourccs/publications/washington_lawyer/march_2005/stand.cfm. 

^‘Richard A. Epstein, Op-Ed.. The Deferred Prosecution Racket, Wall. St. J., Nov. 
28, 2006, atA14. 
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that they have “something dose to absolute power” when negotiat- 
ing organizational settlements. “ 

vSome indications of overreaching already are apparent in in- 
stances where prosecutors exacted seemingly unrelated terms, al- 
though, as discussed below, what counts as an abuse is contested in 
an area where prosecutors retain such broad discretion. In 200.3, 
the New York Racing Association (“NYRA”), a state-franchised 
operation, agreed to install “video lottery terminals,” or slot ma- 
chines, at its race tracks. Federal prosecutors Imposed this term 
only because state officials hoped to use the revenue from the slot 
machines to comply with a court ruling requiring adequate public 
school funding.” Similarly, in 2004, MCI (the entity that replaced 
WorldCom) entered into an agreement with state prosecutors in 
Oklahoma to settle accounting fraud charges. State officials feared 
that MCI might face bankruptcy if indicted, leading to job losses 
and harm to state pension plans with MCI stock. The agreement 
required MCI to create 1600 jobs over ten years in Oklahoma. 
MCI was later fined when it did not create those jobs as promised.” 

Nor do prosecutors quickly relinquish their power. They retain 
the authority to prosecute based on their unilateral decision that an 
organization breached the agreement.” The agreements typically 
do not provide for judicial review of implementation or of any al- 
leged breach, and they often require the organization's permanent 
future cooperation. 

This recent wave of structural reform prosecutions is not the first 
time that the litigation process has been used to effect organiza- 
tional change. Beginning in the 196()s and 197()s, private attorneys 
general increasingly sought structural reform of public entities by- 
bringing lawsuits against government entities, including challenges 
to school segregation, conditions in mental hospitals and prisons, 
and housing discrimination. These lawsuits were “structural re- 
form” cases because they sought more than cease-and-desist orders 
by requiring ongoing judicial oversight of government institutions. 


John C. Coffee, Jr.. Defen'ed Prosecution: lias it gone too far?, Nat’l L.J., July 25. 
2005, at 13. 

See infra notes 262-63. 

See Barbara Iloberock. MCI Coughs Up $280,000 Payment to State. Tulsa World. 
Mar. 31. 2005. at Al. 

See infra Section II.B. 
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Courts later restricted the scope of prospective remedies for rea- 
sons of equitable restraint, federalism, comity, and countermajori- 
tarian legitimacy, but over time, a consistent body of remedial law 
emerged to guide government actors in a range of contexts. 

The emerging approach towards structural reform prosecutions 
knows no such bounds. Federal prosecutors, unlike civil rights 
plaintiffs, operate as politically accountable public actors to whom 
courts remain highly deferential. In the past, however, the DOJ 
had not sought to reshape Fortune 500 companies, much less to 
achieve “deterrence on a massive scale” of entire industries.^ We 
should be examining these prosecutions carefully because of their 
national importance and because structural reform is a new goal 
for federal criminal law. Legal scholars have not critically exam- 
ined this bold new prosecutorial mission.'’ Nor have any scholars 
explored the problem of structural reform of organizations through 
criminal prosecutions, perhaps due to the traditional view that 
structural reform occurred only in civil rights cases.'* Civil struc- 


MeTnorandum rrom Larry I). 'I'hompson, Deputy Attomey (jen., to the Heads of 
Dep’t Components, U.S. Attorneys 1 (.Tan. 20, 2000), htlp://www.iisilt)j.gov/dag/cftf/ 
biisiness_argamzalions.pdf [hereinafler Thompson Memo]. 

Little sctiolarshij) to date lias critically examined the DOJ’s recent deferral strat- 
egy, and none treats the problem as one of structural reform of organizational crimi- 
nality. See Lawrence I). Linder & Ryan I). McCl^onnell, Devolution of Authority: The 
Department of Justice’s Coiporate Charging Policies, 51 St. Louis U. LJ. 1 (2006) 
^suggesting that corporations try to negotiate more lenient terms and describing varia- 
tion between the agreements among different U.S. Attorneys’ Offices); Benjamin M. 
Greenblum, Note. What Happens to a Prosecution Deferred? Judicial Oversight of 
Coiporate Deferred Prosecution Agreements, 105 Colum. L. Rev. 1863, 1901 (2005) 
(proposing that courts act as fiduciaries for third parties affected by deferral agree- 
ments). The only additional connnentary on recent structural efforts by the DOJ was 
written by current or former DOJ prosecutors and usefully explains DOJ policy and 
practice. See Christopher J. Christie & Robert M. Hanna, A Push Down the Road of 
Good Corporate Citizenship: The Deferred Prosecution Agreement Between the 
U.S. Attorney for the District of New Jersey and Bristol-Myers Squibb Co., 43 Am. 
Crim. L. Rev. 1043 (2006) (praising the DOJ’s new approach); Christopher A. Wray 
& Robert K. Hur, Corporate Criminal Prosecution in a Post-Enron World: The 
Thompson Memo in Theory and Practice, 43 Am. Crim. L, Rev. 1095, 1095-98 (2006) 
(describing DOJ practice and its impact). Several pieces criticize recent deferred 
prosecution agreements but only regarding the specific subject of privilege waiver, an 
issue tangential to this project but discussed infra text accompanying notes 251-52. 
See. e.g., George Ellard, Making the Silent Speak and the Informed Wary. 42 Am. 
Crim. L. Rev. 985. 993 (2005), 

My hope is that this piece will begin to link criminal law' structural reform scholar- 
ship to scholarship on civil structural remedies. Professor James Jacobs, in his land- 
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tural reform litigation engendered an important literature regard- 
ing the legitimacy and efficacy of such interventions/" Similar ques- 
tions should be asked again by courts, scholars, and practitioners 
about structural reform in criminal cases. In this piece, T shed light 
on why prosecutors chose to pursue structural reform, I provide an 
empirical description of these structural reform efforts by prosecu- 
tors, and I begin the project of exploring questions regarding their 
clarity, scope, effectiveness, the alternatives, and the ability of 
prosecutors and courts to police them. 

This Article proceeds in three Parts. The first Part introduces the 
structural reform prosecution by describing the KPMG case and 
contrasting the classic civil structural reform model and its judicial 
limits with the vast discretion of prosecutors. I discuss how prose- 
cutors might decide to exercise their discretion without seeking to 
accomplish structural reform at all. The DOJ could seek to impose 
optimally deterrent fines, but the dire collateral consequences of 
such an approach make it highly undesirable. Or the DOJ could 
wholly cease prosecuting organizations and focus on prosecuting 
individuals, deferring to civil litigation or federal regulatory actors 
with expertise in governance reform. This approach, however, 
would ignore direction from Congress to prosecute organizations.^" 
The DOJ instead reserved prosecution for serious cases and in 
those cases sought structural reform remedies early to avoid the 
harsh effects of an indictment. 


mark book on civil RICO labor racketeering prosecutions, is one of the few to recog- 
nize a need for scholarship connecting the history of structural reform litigation in 
civil rights cases and in federal organized crime prosecutions. See Janies B. Jacobs. 
Mobsters, Unions, and Feds: The Mafia and the American Labor Movement 246 

(2006). 

See infra Section I.B. 

^'’Regarding the problem of overbroad and vague federal criminal law, see, for ex- 
ample, John Calvin Jeffries, Jr.. Legality, Vagueness, and the Construction of Penal 
Statutes, 71 Va. L. Rev, 189, 244^5 (1985); Dan M. Kahan, Lenity and Federal 
Common Law Crimes, 1994 Sup. Ct. Rev. 345; Stephen F. Smith, Proportionality and 
Federalization, 91 Va. L. Rev. 879, 908-25 (2005). Regarding the unique problem of 
organizational punishment, see Jennifer Arlen, The Potentially Perverse Effects of 
Corporate Criminal Liability. 23 J. Legal Stud. 833 (1994); John C. Coffee, Jr., “No 
Soul to Damn: No Body to Kick’b An Unscandalized Inquiry into the Problem of 
Corporate Punishment, 79 Mich. L. Rev. 386 (1981); Robert Cooter, Prices and Sanc- 
tions, 84 Colum. L. Rev. 1523 (1984); Reinier IT Kraakman, Corporate Liability 
Strategies and the Costs of Legal Controls. 93 Yale L.J. 857 (1984). 
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In Part II, I describe the current approach in which prosecutors 
obtain structural reform settlements at the charging stage through 
deferral or nonprosecution agreements. While the DOJ’s current 
deferred prosecution approach raises concerns about executive 
power, it remains more complex than it first appears. I provide an 
empirical study of the terms in agreements the DOJ has negotiated 
to date (summarized in Appendices A and B) to assess how prose- 
cutors have exercised their discretion in practice.*' This empirical 
analysis shows that the DOJ, in the four years after adopting its 
new policy in 2001, has by and large stayed true to its stated mis- 
sion and consistently pursued compliance by negotiating the ap- 
pointment of independent monitors and requiring compliance pro- 
grams. Out of these agreements a consistent remedial approach 
emerged. These agreements tracked the federal Organizational 
Sentencing Guidelines, which already mitigate sentences for or- 
ganizations with “effective” compliance programs. Yet the DOJ 
also exercised broad discretion to include terms unrelated to com- 
pliance and reserved for itself supervision of compliance and the 
unilateral power to declare a breach. Further, several alternative 
means to obtain structural reform were available, operating at later 
stages of a criminal case with greater judicial oversight. As another 
option, prosecutors could have sought parallel civil remedies. The 
DOJ chose to depart from those more traditional means for ob- 
taining compliance. Instead, the DOJ chose to seek structural re- 
form at the charging stage, chiefly to minimize the dire conse- 
quences of an indictment to an organization. Judicial review is also 
very deferential at the charging stage, however, giving prosecutors 
especially wide discretion. 

In Part III, I explore issues raised by structural reform prosecu- 
tions, beginning with a section framing what “prosecutorial abuse” 
could mean in an area where prosecutors retain such broad discre- 
tion. In the civil context, the legitimacy of structural reform was 
questioned when private plaintiffs sought supervision of govern- 
ment by courts. Those concerns do not apply here. I develop how 
judicial review in the criminal context, unlike in civil cases, remains 
quite deferential, for doctrinal and institutional reasons, and par- 
ticularly at the charging stage. Other concerns in civil cases related 


See infra Appendices A & B. 
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to the broad reach of remedies. Those concerns were over time ad- 
dressed in some respects by judicial limits and in others by com- 
mon acceptance of the effectiveness of certain remedies. Given a 
limited role for judicial review, the DOT itself may be the entity 
with the greatest ability to shape its structural reform approach, 
absent intervention by Congress. Already, organizations and (Con- 
gress have created pressure leading the DOJ to moderate its ap- 
proach. If the DOJ, and perhaps regulators, organizations, courts, 
or Congress, make explicit an understanding that prosecutors now 
pursue a structural reform approach, and then further clarity this 
set of remedial practices, structural interventions may evolve to- 
wards a more predictable crime deterrent. 

I. Structurai. Reform and Prosecutorial Discretion 

Prosecutors have long sought to combat organizational crime in 
various forms, but, in a paradigm shift, they increasingly attempt to 
reform institutions themselves rather than impose punitive fines 
and imprisonment upon individual offenders. I first present the 
story of the KPMG deferred prosecution to illustrate the scope of 
these structural reform efforts. In the second Section in this Part, I 
tie these efforts to the classic civil model for structural reform liti- 
gation. Prosecutors now employ some of the same tools developed 
by private attorneys general. Third, I explore the alternatives to 
pursuing structural reform that prosecutors could have chosen and 
suggest some reasons why they did not. 1 show how the structural 
reform agenda of prosecutors was shaped by the substance of fed- 
eral criminal law and the power and discretion of prosecutors in 
our criminal system. 

A. The KPMG Prosecution Deferred 

One Assistant U.S. Attorney explained that what I term struc- 
tural reform prosecutions provide “a way to get better results more 
quickly. . . . We’re getting the sort of significant reforms you might 
not even get following a trial and conviction. The KPMG case 
provides a vivid illustration of the injunctive terms federal prosecu- 


"Vanessa Blum, Justice Deferred: The Feds’ New Weapon of Choice Makes Com- 
panies Turn Snitch to Save Themselves, Legal Times, Mar. 21, 2005. at I (quoting the 
lead Assistant U.S. Attorney in the Computer Associates case). 
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tors obtain in agreements resolving the most high-profile corporate 
prosecutions, and the successes and flaws of such settlements. 

By 2005, it emerged that KPMG, one of the largest accounting 
firms in the world, engaged in tax fraud that resulted in $2.5 billion 
in evaded taxes by wealthy individuals. As early as 2001, the Inter- 
nal Revenue Service (“IRS”) investigated certain tax shelters and 
issued summonses to KPMG, with which KPMG did not comply, 
prompting the IRS to seek judicial enforcement in 2002."’ A Senate 
Subcommittee began an investigation and at hearings in November 
2003, KPMG employees were questioned.’^ By 2004, the IRS re- 
ferred the case to the DOJ for possible criminal prosecution.” 

In 2004, a criminal complaint was filed by the DOJ against 
KPMG, “the largest criminal tax case ever filed,”” In 2004 and 
2005, KPMG and prosecutors at the United States Attorney’s Of- 
fice for the Southern District of New York entered into lengthy 
discussions. KPMG offered to cooperate and “clean house” to save 
the company and avoid an indictment,” The negotiations operated 
at a high level, with executives meeting directly with the U.S. At- 
torney.” 

On August 25, 2005, after the grand jury had been convened but 
before an indictment had been issued, the DOJ and IRS an- 
nounced that the criminal prosecution of KPMG would not go 
forward, though prosecution of individual employees would pro- 
ceed, because an agreement had been reached.® U.S. Attorney 


See United States v. KPMG, 316 F. Supp. 2d 30, 31-32 (D.D.C. 2004). 

“ See United States v. Stein, 435 F. Supp. 2d 330, 380 (S.D.N.Y. 2006), appeal dock- 
eted,No. 06-4358 (2d Cir. Sept. 19, 2006). 

See id. at 339. 

See Press Release, Dep’t of Justice, KPMG to Pay S456 Million for Criminal Vio- 
lations ill Relation to Largest-Ever Tax SiieJter Fraud Case (Aug. 29, 2005), 
http://wv\Av.usdoj.gov/opa/pr/2005/August/05_ag_433.htnil; Letter from David N. Kel- 
ley, U.S. Attorney, S. Dist. of N.Y., to Robert S. Bennett, Attorney for KPMG (Aug. 
26, 2005), http://mvw.usdoj .gov/usao/nys/pressreleases/August05/kpmgdpagmt.pdf 

[hereinafter KPMG Agreement]. 

See Stein, 435 F. Supp. 2d at 341. 

“'^See id. at 348. 

See id. at 349; see also Sue Reisinger, Mr. Clean, Corp. Counsel, Nov. 2005, at 82, 
available at http://mvw.law.com/jsp/ihc/PubArticleIIIC.jsp?id=1131425800801. The 
DOJ had been intent on pursuing a trial, in part because of perceived evasion by 
KPMG in not turning over documents. Id. at 85. Ultimately, negotiations that in- 
cluded KPMG’s new general counsel, former U.S. District Judge Sven Erik Holmes, 
produced an agreement. Id. at 87-88. 
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General Alberto Gonzales cited “the reality that the conviction of 
an organization can affect innocent workers and others associated 
with the organization, and can even have an impact on the national 
economy.”” 

Though federal courts have statutory authority to reject the de- 
ferral of a prosecution, District .Judge Loretta A. Preska apparently 
ratified it on August 29, 2005, after a hearing and without any al- 
terations to the terms.” The resulting deferred prosecution agree- 
ment provided a remarkable blueprint for radical structural change 
at KPMG. 

The agreement begins with a detailed admission of wrongdoing, 
stating that KPGM “[a]ssistcd high net worth United States citi- 
zens to evade United States individual income taxes on billions of 
dollars in capital gain and ordinary income by developing, promot- 
ing and implementing unregistered and fraudulent tax shelters.”” 
The agreement provided for a payment of $456 million, ineluding 
fines and full restitution to the IRS.” The provisions placed “per- 
manent restrictions” on KPMG’s tax practice, barring taking on 
new private tax clients, terminating its tax and benefits practice, 
preventing it from issuing advice and selling certain pre-packaged 
tax products, and limiting work for individual clients.” The agree- 
ment is also “permanent” in that it requires continuing cooperation 
with the DOJ, without any time limit. 

The compliance reforms reached further. KPMG agreed to “im- 
plement and maintain an effective compliance and ethics program 
that fully comports with the criteria set forth in Section 8B2.1 of 
the United States Sentencing Guidelines.”” Attorney General 
Gonzales called this the “most important” part of the agreement. 


’Td.at89. 

"See United States v. KPMG LLP, No. l:05-CR-00903-LAP (S.D.N.Y. Aug. 29. 
2005) (docket entries 1^); see also KPMG Agreement, supra note 26, f 11 (the 
Agreement “must be approved by the Court, in accordance with 18 U.S.C. 

§ 3161(h)(2)”)- 

KPMG Agreement, supra note 26, | 2. 

Id. f 3; see also Mark W. Everson, Comm’r. IRS, Statement Regarding KPMG Cor- 
porate Fraud (Aug. 29. 2005), http://www.irs.gov/newsroom/ai'ticle/0„id=146998,00.html 
(noting importance of “blue chip firms like KPMG that, by virtue of their promi- 
nence. set the standard of conduct for others”). 

See KPMG Agreement, supra note 26. ^ 6. 

^^Id. f 16. 
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vital to “help prevent such wrongdoing in the future. The Guide- 
lines, as discussed below, require a comprehensively defined series 
of compliance protocols, risk analysis, training programs, and au- 
diting. 

Beyond those efforts, KPMG created “a permanent compiiance 
office and a permanenf educational and training program relating 
to the laws and ethics governing the work of KPMG’s partners and 
employees.”’’ The program paid “particular attention to practice 
areas that pose high risks.’””* The agreement added that whistle- 
blowers shall be protected and rewarded, a hotline shall be created 
to report noncompliance, and “KPMG shall take such additional 
personnel actions for wrongdoing as arc warranted.”’’ Further, the 
agreement mandated that “KPMG shall take steps to audit the 
Compliance & Ethics Program to ensure it is carrying out the du- 
ties and responsibilities set out in this Agreement.”’" Thus the 
compliance program itself was to be evaluated so that compliance 
efforts would be continually improved. Such data collection tasks 
KPMG with not only detection of employee wrongdoing but also 
predicting and preventing future criminality among employees. 

Overseeing these efforts, the agreement required KPMG to 
permit the DO.T to appoint an “independent monitor” to serve for 
three years.” Richard Breeden, a former SEC Chairman, received 
the appointment (he previously served as a special master oversee- 
ing SEC compliance at MCI/WorldCom). Once his term expired, 
the IRS then was to monitor KPMG’s tax practice for two more 
years." 

Breeden was empowered to “review and monitor KPMG’s com- 
pliance with this Agreement,” to “review and monitor KPMG’s 
maintenance and execution of the Compliance & Ethics Program,” 


Alberto R. Gonzales. U.S. Attorney Gen., Prepared Remarks at the Press Con- 
ference Regarding KPMG Corporate Fraud Case (Aug. 29, 2005), 

http://wuw.usdoj.gOv/ag/speeches/2005/082905agkpgmcorpfraud.hlm. 

^^KPMG Aereement, supra note 26, 1 16. 

^^Id. 

^^Id. KPMG then created and described on its website a 24-hour whistleblow'er 
w'ebsite and telephone hotline for en^loyees. See KPMG’s Ethics and Compliance 
Hotline, http://www.us.kpmg. com/news/index. asp?cid=2012 (last visited Mar. 6, 2007). 

KPMG Agreement, supra note 26. 116. 

See id. f 18(e)(1), Up to two additional years may be added to the Monitor’s term 
if. in its sole discretion, the DOJ finds KPMG breached the agreement. Id. 

"^Id. f 19. 
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and to “recommend such changes as are necessary to ensure con- 
formity with the Sentencing Guidelines and this Agreement, and 
that are necessary to ensure that the Program is effective.”® To ac- 
complish those broad ends, he was invested with sweeping powers, 
such as unrestricted access to information, including any corre- 
spondence or email of KPMG employees, and inquisitorial powers, 
including the right to call a meeting or Interview any KPMG part- 
ner, employee, or agent." In addition, “[t]he Monitor shall have the 
authority to employ legal counsel, consultants, investigators, ex- 
perts, and any other personnel necessary to assist in the proper dis- 
charge of the Monitor’s duties.”® Furthermore, “[tjhe compensa- 
tion and expenses of the Monitor, and of the persons hired under 
his or her authority, shall be paid by KPMG.”* The Monitor had 
the authority to “take any other actions that are necessary to effec- 
tuate his or her oversight and monitoring responsibilities.”* Nei- 
ther the KPMG Monitor’s reports, nor any of its other actions, 
have been made public. 

In addition to the ways it reshaped corporate governance within 
KPMG, the agreement had substantial effects on nonparties. Nine- 
teen individual employees and former KPMG tax partners face 
criminal charges and must argue that KPMG’s admissions that the 
relevant tax shelters were illegal and intended to assist clients in 
breaking the law should not prejudice them or constitute a finding 
as a matter of tax law.* Further impeding their defense (and em- 
powering their prosecution), the Monitor may interview any cur- 
rent employee for any reason.* 

Several of those employees filed motions complaining that the 
DOT pressured KPMG to decline to pay for their criminal defense 
as part of its effort to show its cooperation. District Judge Lewis 
Kaplan ruled that the DOJ unconstitutionally pressured KPMG to 
cut off legal defense payments, and though the indictments would 


’Td. f 18(a). 

”Td. f i8(b). 

’Td. f 18(c). 

“Id. f 18(e)(VI). 

“Id. f 18(d). 

“See Press Release, Dep’t of Justice, Superseding Indictment of 19 Individuals 
riled in KPMG Criminal Tax Fraud Case (Oct. 17, 2005), http://wwi\'.usdoj.gov/opa/ 
pr/2005/0ctober/05_tax_547.html. 

*’ KPMG Agreement, supra note 26, f 18(b). 
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not be dismissed, the defendants could file ancillary civil actions for 
reimbursement/" Judge Kaplan, mincing no words, decried the 
power the DOJ exercises in organizational cases, stating; 

Justice is not done when the government uses the threat of in- 
dictment — a matter of life and death to many companies and 
therefore a matter that threatens the jobs and security of blame- 
less employees — to coerce companies into depriving their pre- 
sent and even former employees of the means of defending 
themselves against criminal charges in a court of law." 

Judge Kaplan’s rulings have continued to raise important issues for 
scholars to consider concerning the effects of these far-reaching 
agreements on employees. For example, Judge Kaplan recently ex- 
cluded certain proffer statements made by two emplo 3 'ees of 
KPMG as involuntary, ruling lhal the employees cooperated with 
prosecutors due to the threat that KPMG would not pay their legal 
fees, which was itself the product of government coercion." Again 
using strong language, Judge Kaplan complained that by “altering 
the manner in which suspected corporate crime has been investi- 
gated, prosecuted, and, when proven, punished,” federal prosecu- 
tors have used “the exertion of enormous economic power by the 
employer upon its employees to sacrifice their constitutional 
rights.”" 

The KPMG agreement may also have industry-wide effects. 
Given KPMG’s prominence in the industry, any reforms adopted 
by the Independent Monitor may become established “best prac- 


See United States v. Stein. 435 F. Snpp. 2d 330, 380 (S.D.N.Y. 2006), appeal dock- 
eted. No. 06-4358 (2d Cir, Sept. 19, 2006). 

Id. at 381-82 (footnotes oniitted''i. 

"'See United States v. Stein, 440^F. Supp. 2d 315, 326-38 (S.D.N.Y. 2006) (ruling 
that while some employees did not offer evidence that they cooperated due to coer- 
cion, two offered “compelhng” evidence that their proffers were the product of coer- 
cion). 

Id. at 337. Judge Kaplan also noted “more than a little tension” between two DOJ 
lines of argument: while the DOJ argued that these statements were uncoerced by the 
government, it simultaneously took the position that employees who make false 
statements to private attorneys representing their employer under investigation and 
cooperating with the DOJ may be obstructing justice. Id. at 337 & n.ll4. 
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tices” in the industry. The Monitor may thus wield tremendous in- 
tluence." 

The agreement may also create industry-wide effects in a regula- 
tory manner. The agreement includes detailed factual findings re- 
garding the criminality of particular tax shelters that had not previ- 
ously been found illegal by a court nor been made illegal by an IRS 
regulation. Some tax experts predict that, using those stipulated 
findings, “[t]he IRS and Justice Department will attempt to use 
KPMG’s admissions as evidence in litigation with taxpayers on the 
merits of the shelters.”® In that sense, the agreement does an end 
run around time-consuming notice and comment rules,® More 
broadly, the process through which the agreement was reached re- 
flects a collaborative approach by the DOJ, where the IRS was in- 
timately involved from the investigation stage to the drafting and 
implementation of the agreement. 

A different kind of effect on industry may also have been con- 
sidered in negotiations between KPMG and the DOJ. Proceeding 
to trial against KPMG, a “big five” accounting firm (already re- 
duced to a “big four” by the Andersen prosecution), might have 
weakened the accounting industry, which the DOJ counts on to 
audit corporations to prevent and detect corporate fraud.® Indeed, 
KPMG provides consulting on corporate compliance issues, includ- 
ing on technology to improve compliance programs and auditing.® 


“ See Scott D. Michel & Kevin E. Thorn. Deferred Prosecution Agreements: Impli- 
cations for Corporate Tax Departments, 58 Tax Executive 49, 53-54 (2006). 

^^Id. at 52. The DOJ obtained similar factual admissions in the related German 
Bank HVB deferred prosecution agreement. 

^“Raising additional questions regarding the KPMG tax shelters, nicknamed “Blips, 
Flip, Opis and SOS,” a newly discovered IRS document indicates that there was sub- 
stantial debate witliiii the IRS about whether such shelters had to be registered with 
the agency. See Lynnley Browning, Document Could Alter KPMG Case, N.Y. Times, 
Sept. 15, 2006, at Cl. Nevertheless, the government’s case also relies upon other re- 
lated frauds in addition to failure to register the shelter's. See id. In an additional pos- 
sible blow to the case, a federal judge in Texas ruled that the IRS cannot retroactively 
apply 2003 rules regarding these tax shelters to prior conduct. See Lynnley Browning, 
Judge Rules a Tax Shelter In KPMG Case Is Legitimate, N.Y. Times. July 21. 2006, at 
C3. 

See Albert B. Crenshaw & Carrie Johnson. Regretful KPMG Asks for a Break, 
Wash. Post, June 17, 2005, at Dl. 

KPMG’s website describes its corporate compliance consulting services, including 
an annual “integrity survey” of compliance at firms nationwide. See KPMG Home 
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KPMG had every incentive to fully comply to protect its business 
in the compliance industry and to distance itself from wrongdoing 
employees. 

The agreement ended on December 31, 2006, at which point the 
DOT consented to the dismissal of the criminal information, stating 
that “monitorship . . . has been comprehensive and effective.”® Up 
until that point, the DOJ, in its sole discretion, could have found 
that KPMG breached the agreement,™ and in that case, the DO.T 
could have added up to five years to the agreement term or, at its 
option, pursued a criminal proceeding. I’his would have nearly cer- 
tainly resulted in conviction because the DOJ could have made full 
use of all statements and admissions by KPMG obtained in the 
agreement and through KPMG’s cooperation with the DOJ and 
the Monitor.'^' The indictment was dismissed by the court on Janu- 
ary 2, and shortly thereafter, the individual defendants filed mo- 
tions with Judge Preska to intervene and appear as amicus curiae 
to vacate the dismissal order.® The court accepted the filings, 
which were contradictory: one former employee argued that it was 
against public policy to allow the prosecution to be terminated 
given KPMG’s actions, while a group of former employees argued 
that the entire agreement should be rescinded and the fines re- 
turned, because the agreement provided the DOJ with unconstitu- 
tional power over KPMG.“ Judge Preska rejected those argu- 
ments, questioning whether the intervenors had standing as 
nonparties to the deferred prosecution, noting that prosecutors 
have exceedingly broad discretion when deciding to terminate a 
prosecution, and affirming the dismissal of the indictment." Now 
that the charges have been dismissed, the monitoring continues for 
two more years supervised by the IRS, and the DOJ still reserves 


Page, littp://ww'W'.us.kpnig.com (last visited Mar. 6, 2007); KPMG’s Audit Committee 
Institute, littp://www.kpmg,com/acL'iiitemational. asp (last visited Mar. 6, 2007). 

Press Release. U.S. Attorney’s Office, S. Dist. of N.Y., Statement on the Dismissal 
of Charges Against KPMG (Jan. 3, 2007), http usdoj.gov/usao/nys/ 

pressreleases/January07/kpmgdismissalstatement.pdf [hereinafter Dismissal State- 
ment]. 

See KPMG Agreement, supra note 26, n 10-12. 

See id. H 13. 

""See United States v. KPMG LLP. No. l:05-CR-00903-LAP. 2007 WL 541956 
(S.D.N.Y.reb. 14. 2007). 

"^Id.at 8-9. 

"Ud. at 14-16. 
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the right to reinstate the charges or extend the time that the moni- 
torship lasts should it determine that “KPMG has violated any 
provision of the [Deferred Prosecution Agreement], 

B. The Classic Civil Structural Reform Model 

I'he KPMG example demonstrates the substantial power and 
discretion prosecutors may exercise when, for the reasons just de- 
scribed, they choose to pursue structural reform against an entity 
rather than an indictment or conviction. Structural reform refers to 
injunctive relief seeking to reform an institution, and its origins 
were in civil rights litigation. Stepping back several decades to take 
a longer view of the origins of the model, the structural reform 
ideal’s recent ascendance in criminal law follows its metamorphosis 
since the 1960s in civil rights law, reflecting shifts in policy goals of 
government and the public. 

In civil rights law, structural reform litigation rose to assume 
central importance given a need for deep institutional change fol- 
lowing efforts to end segregation in the wake ol Brown v. Board of 
Education. As federal courts struggled to enforce decrees ordering 
desegregation of schools, the school desegregation decree became 
■‘[tjhe prototype for the judiciary'’s new supervisory role” in the 
1970s as the model was then extended from schools to diverse ar- 
eas such as prisons, medical care, public housing, disability assis- 
tance, and special education.® In his landmark article, Professor 
Abram Chaves describes such efforts as fundamentally unlike tra- 
ditional civil litigation “settling disputes between private parties 
about private rights,” but rather constituting a new form of “public 
law litigation” involving multipolar disputes, institutional reform, 
outside involvement of parties such as “masters, experts, and over- 
sight personnel,” and “a complex, on-going regime of performance 
rather than a simple, one-shot, one-way transfer.”" In particular. 


Dismissal Statement, supra note 59. 

Colin S. Diver. The Judge as Political Powerbroker: Superintending Structural 
Change in Public Institutions, 65 Va, L. Rev. 43. 44 (1979). 

Abram Chaves. The Role of the Judge in Public Law Litigation, 89 Ilarv. L. Rev, 
1281, 1282, 1284, 1298 (1976). 
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structural reform involved courts changing “the operation of large- 
scale organizations.”® 

The legitimacy of the classic structural reform model in part was 
analogized to the model of the prosecutor. Givil rights lawyers 
were envisioned as “private attorneys general” that would define 
and then vindicate the public interest,™ and were bolstered by stat- 
utes providing for attorney’s fees to reward successful litigation 
under that rationale.’^ 

Professors Chayes, Owen Fiss, and others argued that courts 
would Inevitably move toward broad structural reform litigation 
and that in appropriate circumstances, judges should exercise great 
discretion, decoupling the remedy from the contours of the consti- 
tutional right when designing and implementing a structural rem- 
edy.” A new body of remedial law developed. As courts and spe- 
cial masters continued to seek the means to remedy problems like 
school segregation, poor prison and mental hospital conditions, 
and housing discrimination, new remedial norms took hold in each 
particular context, which in turn helped to define the content of the 
underlying constitutional rights.’^ 

As remedies matured during years of experience implementing 
structural reform remedies, courts also limited the scope, duration, 
and content of structural reform remedies. While the Court ini- 


‘’^Owen Fiss. The Supreme Court, 1978 Term — ^Foreword: The Forms of Justice, 93 
Hai"v. L. Rev. 1. 5 (1979). 

See Hast v. (hthen, 392 U.S. 83, 119 (1968) (Harlan, .1., dissenting) (describing ori- 
gins of the term “private attorneys-general”); Associated Indus, of New York State, 
Inc. V. Ickes, 134 F.2d 694, 704 (2d Cir. 1943) (first decision using the term); WUliain 
B. Rubenstein, On What A “Private Attornev General” Is — And Why It Matters, 57 
Vand. L. Rev. 2129 (2004). 

■‘'The Civil Rights Attorney's Fees Awards Act of 1976, 42 IJ.S.C. § 1988 (2000); S. 
Rep. No. 94-1011, at 4-5 (1976) (explaining the Senate’s intent to shift fees to reward 
civil rights lawyers acting as “private attorneys general”). 

See Abram Chayes, The Supreme Court, 1981 Term — ^Foreword; Public Law Liti- 
gation and the Burger Court, 96 Harv. L. Rev. 4, 45^6 (1982); Fiss, supra note 68, at 
21-22; Whliam Fletcher, The Discretionary Constitution: Institutional Remedies and 
Judicial Legitimacy, 91 Yale L.J. 635 (1982); Donald Horowitz, Decreeing Organiza- 
tional Change: Judicial Supervision of Public Institutions, 1983 Duke L.J. 1265, 1268. 

See John C. Jeffries, Jr., The Right-Remedy Gap in Constitutional Law, 109 Yale 
L.J. 87, 110-13 (1999); Daryl J. Levinson, Rights Essentialism and Remedial Equili- 
bration. 99 Colum. L. Rev. 857. 873-82 (1999): David Zaring, National Rulemaking 
Through Trial Courts: The Big Case and Institutional Reform, 51 UCLA L. Rev. 
1015. 1040 n.l22 (2004) (noting a path dependency in adoption of structural remedies 
in certain contexts). 
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tially held that district courts could exercise broad discretion in ex- 
ercising equitable powers,” during a decades-long period of re- 
trenchment beginning in the early 1970s, the Court narrowed the 
scope of available structural remedies” The Court enacted justi- 
ciability limits specific to actions seeking injunctive relief;” empha- 
sized doctrines of federalism,” comity, and local control;” urged 
least restrictive remedies for civil rights violations;” and encour- 
aged lower courts to modify, narrow, and terminate consent de- 
crees.™ Supreme Court Justices then disparaged overreaching in 
structural reform remedies as “wildly . . . intrusive,”*" leaving courts 
“enmeshed in . . . minutiae,”” and “judicial overreaching . . , [that] 
eviscerates a State’s discretionary authority over its own programs 
and budgets.”” Particularly in school desegregation decisions, the 
Court instructed lower courts to limit the boundaries of remedies 
that departed too far from the scope of the constitutional violations 


” See, e.g., Milliken v. Bradley, 433 U.S. 267, 281 (1977) (“Once invoked, ‘the scope 
ol’ a disLricl court’s equitable powers to remedy past wrongs is broad.’”) (citation 
omitted); Griffin v. County Sch. Bd., 377 U.S. 218, 221 (1964); Brown v. Bd. of Rduc. 
(Brown II), 349 l.LS. 294, 300 (1955); see also Judith Resnik, h'or Owen M. Fiss: Some 
Reflections on the 'rriuiTi[)li and the Death of Adjudication, 58 IJ. Miami I.. Rev. 173, 
178-79 (2003); David Rudovsky, Running in Place: 4'he Paradox of Kxpanding Rights 
aud Restricted Remedies, 2005 U, III. L. Rev. 1199, 1209. 

’"‘See, e.g., Brandon Garrett & James Liebmaii, Experimentalist Equal Protection, 
22 Yale L. & Pol’y Rev. 261, 270-72 (2004); Paul Gewirtz, Retnedies and Resistance, 
92 Yale I ...I. .585, 587 (1983); .leffries, supra note 72, at 113. 

See City of Los Angeles v. Lyons, 461 U.S. 95, 112 (1983) (urging “restraint in the 
issuance of injunctions against state officers engaged in the administration of the 
States’ criminal laws”). 

’'See Missouri v. Jenkhis, 515 U.S. 70. 112-13 (1995); Younger v. Harris. 401 U.S. 
37,53 (1971). 

'' E.g., Milliken v. Bradley, 418 U.S. 717, 744-15 (1974). 

*See, e.g., Jenkins, 515 U.S. at 83-90 (condemning, as beyond the district court’s 
remedial powers, a plan to desegregate Kansas City schools by inducing white subur- 
ban children to transfer voluntarily). 

'^Frew V. Hawkins. 540 U.S. 431. 442 (2004): Local No. 93, Int’l Ass’n of Firefight- 
ers V. Citv of Cleveland, 478 U.S. 501, 529 (1986). 

Lewis V. Casey, 518 U.S. 343, 362 (1996). 

^^Bell V. Wolfish, 441 U.S. 520, 562 (1979) (disapproving orders that “enmeshed 
[lower courts] in the minutiae of prison operations”). 

Jenkins. 515 U.S. at 125. 131 (Thomas, J., concurring); accord Lewis. 518 U.S. at 
349 (“[l]t is not the role of courts, but that of the political branches, to shape the insti- 
tutions of government in such fashion as to conply with the laws and the Constitu- 
tion.”). 
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and to terminate oversight when substantial compliance was ob- 
tained.*" 

The consensus account describes that as courts defined and lim- 
ited the scope of remedies, the structural reform era passed, such 
that “[t]here are no contemporary examples of bold, Brown-Wkc 
reformist judicial enterprises.”** Scholars produced a substantial 
body of literature critically examining concerns of countermajori- 
tarian legitimacy, federalism, comparative institutional compe- 
tence, and the need for coherent remedial limits for the classic 
structural reform model.** 

However, structural reform litigation still persists and succeeds 
in now forms, such as in state courts, in challenges brought by op- 
ponents of affirmative action,** in areas governed by statutes,** and 
in areas in which plaintiffs and government share incentives to en- 
ter into experimentalist arrangements, such as in consent decrees 
to resolve pressing public problems.*® Rather than withering on the 


“ See supra notes 79-80. 

^‘‘Myriam Gilles, An Autopsy of the Slruclural Reform Tnjunclion: Oops... It’s 
Still Moving!, 58 U. Miami L. Rev. 143, 145 (2003); accord Resiiik, supra note 73. at 
1 93; ('arl l obias, Public I ,aw I Itigatioii and the bederal Rules of (hvil Procedure, 74 
C'omell I.. Rev. 270, 295 (1989) ("InstiLuLional reform litigation generally has de- 
creased since the mid-197()s.”); Russell L. Weaver, The Rise and Decline of Structural 
Remedies, 41 Sati Diego L. Rev, 1617, 1623-28 (2004). 

See, e.g., Ross Sandler & David Sclioenbrod, Democracy by Decree: What Hap- 
])ens When Gourts Run Goverimient (2()()3); Paul .1. Mishkin. Federal ('ourts as State 
Reformers, 35 Wash. & Lee L. Rev. 949, 951 (1978); Edward L. Rubin & Malcolm M. 
Feeley. Judicial Policy Making and Litigation Against the Government, 5 U. Pa. J. 
Const. L. 617, 630-36 (2003); Susan P. Sturm, A Normative Theory of Public Law 
Remedies, 79 Geo. L.J, 1355, 1359 (1991); John Chooii Yoo, Who Measures the 
Chancellor’s Foot? The Inherent Remedial Authority of the Federal Courts, 84 Cal. 
L. Rev. 1121, 1122-24 (1996). 

Gilles, supra note 84, at 145^5. 

Statutes that permit injunctive remedies include the Americans with Disabilities 
Act (“ADA”). 42 U.S.C. § 12188(b)(2) (2000). the Individuals with Disabilities Edu- 
cation Act (“IDEA”), 20 U.S.C. § 1403 (2000), and 42 U.S.C. § 1437d(j) (2000) (per- 
mitting the Department of Housing and Urban Development to seek receivership of 
troubled housing projects). Regarding the persistence of such litigation, see, for ex- 
ample, Zaring, supra note 72, at 1033. 

** See Diver, supra note 66, at 70-75 (identifying where various institutional actors 
have strategic incentives to cooperate in structural reform litigation); Brandon 
Garrett, Remedying Racial Profiling, 33 Colum. Hum. Rts. L. Rev. 41, 92-98 (2001); 
Charles P. Sahel & William II. Simon, Destabilization Rights: How Public Law Litiga- 
tion Succeeds, 117 Ilarv. L. Rev. 1015, 1019-20 (2004): Margo Schlanger, Civil Rights 
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vine, the structural reform model instead adapted as it was re- 
shaped by judicial review, political realities, and practical difficul- 
ties in implementation. 

An emerging consensus regarding an “industry standard” or set 
of “best practices” was centrai to the development of each area 
where structural reform remedies were pursued. These practices 
then provided a template for attorneys, institutions, experts, and 
courts.*’ Early disputes over the scope of remedies led to experi- 
mentation until settled practices emerged that organizations could 
rely on to structure their own governance and avoid litigation. 
Thus, over time, not only did courts limit and clarify structural re- 
form remedies, but a consensus emerged regarding a defined set of 
the most effective remedial practices. 

The new and previously unexamined brand of structural reform 
litigation developed by prosecutors shares the ambitions, though 
not the form, of the Chayesian model.*' The KPMG example illus- 
trates how in structural reform prosecutions it is prosecutors, and 
not courts, who serve as the chief decisionmakers and create the 
clearinghouse for “multilevel” bargaining among parties and regu- 
lators.” This structural reform liligation remains unsaddled with 
the history of civil rights litigation and the remedial limitations that 
federal courts elaborated to rein in private litigants seeking to re- 
form public institutions. Here the paradigm is somewhat reversed, 
with federal, public actors seeking to reform private institutions 
(though also several local public institutions). The relevant “rights” 
being vindicated are also of a ver}' different character. Prosecutors 
bring this modern wave of structural reform litigation in response 


Injunctions Over Time: A Case Study of Jail and Prison Court Orders, 81 N.Y.U. L. 
Rev. 550, 554-55 (2006). 

See Garrett & Liebman, supra note 74, at 300-03; supra note 88; see also John C. 
Jeffries & George A. Rutherglen, Stmctural Reform Revisited, 95 Cal. L. Rev. 
(forthcoming 2007); see generally Zaring, supra note 72. 

Abram Chayes did briefly note in his seminal article that “securities fraud and 
other aspects of the conduct of corporate business, bankruptcy and reorganizations, 
union governance, consumer fraud, housing discrimination, electoral reapportion- 
ment, environmental management — cases in all these fields display in varying degrees 
the features of public law litigation.” Chayes, supra note 67, at 1284. 

See Diver, supra note 66, at 64-67, 77 (discussing civil structural reform litigation 
as a bargaining process with the judge acting as a power broker between the parties); 
Sabel & Simon, supra note 88, at 1019. 
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to organizational crime and as government actors tasked with de- 
fining law enforcement goals. 

vStructural reform in criminal cases, at first blush, appears impos- 
sible. Injunctions are not technically available in criminal law. The 
common law rule since the demise of the vStar Chamber has been 
that “equity will not enjoin a crime.”® Only where a legislature au- 
thorizes it by a civil statute, such as in the RICO statute or federal 
fraud statutes, may courts enter civil injunctions.® As I discuss in 
Part II, civil RICO labor racketeering cases dating back to the 
early 1980s provide an important early civil model for the recent 
structural reform prosecutions, with similar provisions including 
independent monitoring and compliance programs. Yet even in a 
criminal case, prosecutors may, during pre-trial diversion or plea 
bargaining, impose injunctive conditions as alternatives to prosecu- 
tion, just as courts do during probation. There is a long-standing 
practice of adopting programs to defer and ultimately withdraw in- 
dividual prosecutions so long as the defendants comply with certain 
conditions; a federal statute permits deferral of prosecutions pur- 
suant to written agreements.® When extending that approach to 
organizations, however, none of the well-developed limitations 
placed on civil structural remedies necessarily apply. After all, 
prosecutors are public attorneys general. Further, as the following 
Section explains, not only do civil remedial limits not apply to 
prosecutors, but their discretion, resources, and power in the 
criminal system permit far more expansive remedies than are 
available in civil cases brought by private attorneys general. 


""SEC V. Caniba Air. 681 F.2d 1318. 1321 (11th Cir. 1982). For some time, courts 
could issue limited injunctions to prevent crimes to property or nuisance. See United 
States V. Dixon, 509 U.S, 688, 694 (1993); In re Debs, 158 U.S. 564, 593-94 (1895). The 
Snpreme Court later insisted that jury trial rights be provided during contempt pro- 
ceedings and rejected “standardless” injunctions deeming behavior a public nuisance. 
See Bloom V. Illinois, 391 U.S. 194. 208 (1968). 

"^See 18 U.S.C. § 1964(a) (2000) (“The district courts of the United States shall 
have jurisdiction to prevent and restrain violations of section 1962 of this chapter by 
issuing appropriate orders . . . .”); James M. Fischer. Understanding Remedies § 27 
(1999) (describing modern “legislative supremacy” approach to enjoining criminality). 

See 18 U.S.C. § 3161(h)(2) (2000); infra note 166. Prosecutors have pursued de- 
ferred prosecution in individual cases dating back to the “Brooklyn Plan” agreements 
with first-time juvenile offenders in the 1930s. See, e.g., Stephen J. Rackmill, 
Printzlien’s Legacy, the “Brooklyn Plan,” A.K.A. Deferred Prosecution, Fed. Proba- 
tion. June 1996, at 8, 8-15; see also infra notes 207-08. 
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C. Alternatives to Structural Reform Prosecution 

The DOT need not have pursued structural reform in the KPMG 
case, nor did it often pursue structural reform in the past. Unlike 
civil plaintiffs in the traditional structural reform litigation just dis- 
cussed, prosecutors, federal prosecutors in particular, operate with 
broad and often nearly unfettered discretion that provides them 
with enhanced status in our criminal system.” Prosecutors are 
tasked with seeking justice in the criminal system by defining the 
state’s enforcement goals and deciding when to prosecute those 
they deem deserving of criminal sanction.”' I’he DOJ can pursue 
convictions or not prosecute organizations at all. This Section ex- 
plores those alternatives to shed light on the dilemmas raised by 
organizational prosecutions and why, in response, the DOJ decided 
to pursue structural reform. 

1. Prosecuting All Organizations 

Rather than pursue structural reform, first, the DOJ could 
prosecute organizations to obtain deterrent fines. Following deter- 
rence theory, which provides an economic justification for corpo- 
rate criminal liability, prosecutors should seek to impose an opti- 
mal punishment based on the harm and the probability of 


See, e.g,, Albert W. Alscliuler, Seiiteiidiig Reform and Prosecutorial Power: A 
Oitique of Recent Pro]X)sals for “Fixed” and “Presum])tive” Sentencing, 126 U. Pa. 
L. Rev. 550, 563-64 (1978); Marc L. Miller. Domination and Dissatisfaction; Prosecu- 
tors as Seiitencers, 56 Stan. L. Rev. 1211, 1252-59 (2004); see also United States v, 
Van Engel, 15 F.3d 623, 629 (7tli Cir. 1993) (“The Department of Justice wields 
enormous power over people’s lives, much of it beyond effective judicial or political 
review.”). Whereas local prosecutors primarily enforce criminal violations, federal 
prosecutors can often handpick their cases. The DOJ brings very few corporate 
prosecutions and typically only in egregious cases. See Daniel C. Richman & William 
J. Stuntz, A1 Capone’s Revenge: An Essay on the Pohtical Economy of Pretextual 
Prosecution, 105 Colum. L. Rev, 583, 608-12 (2005); Daniel Richman, Prosecutors 
and Their Agents, Agents and Their Prosecutors, 103 Colum. L, Rev. 749, 758-67 
(2003) (describing the structure and discretion of U.S. Attorneys’ Offices). 

^"See Standards for Criminal Justice: Prosecution Function & Defense Function 
Standard 3-1.2{c), at 4 (1993) (“The duty of the prosecutor is to seek justice, not 
merely to convict.”); Model Code of Profl Responsibility EC 7-13 (1980) (“The re- 
sponsibility of a public prosecutor ... is to seek justice, not merely to convict.”); An- 
thony V. Alfieri, Prosecuting Violcnce/Reconstructing Community. 52 Stan. L. Rev. 
809. 843^7 (2(X)0); William Simon. Ethical Discretion in Lawyering, 101 Ilarv. L, 
Rev. 1083, 1090, 1123-25 (1988), 
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detection of the malfeasance^ In individual cases, by way of con- 
trast, the DO,T now pushes for the most severe punitive sentence 
and does not seek leniencyP If punitive fines were imposed, or- 
ganizations could then rationally decide what socially efficient 
compliance measures to pay for. An important reason for a fines- 
oriented approach is a lack of empirical evidence demonstrating 
whether structural reforms such as compliance programs create ef- 
fective remedies. The Sarbanes-Oxley Act, industry regulators, and 
now the DOJ emphasize such reforms. Yet scholars raise impor- 
tant questions about whether compliance programs have utility, 
whether the move to excuse criminal liability may simply reward 
■‘cosmetic compliance,”* and whether firms may claim “good cor- 
porate citizenship” in order to shift blame to lower-level “way- 
ward” employees.'™^' All of those concerns suggest cause for skepti- 
cism regarding the current legislative, regulatory, and prosecutorial 
focus on compliance, and, in parLieular, these questions should be 
further explored now that the DOJ emphasizes compliance in or- 
ganizational crime prosecutions. 

To be sure, scholars point out that if prosecutors did seek puni- 
tive fines, firms might still be reluctant to adopt optimal precau- 
tions in response because doing so could also mean detecting and 
making a record of misconduct for which they could then be held 


See A. Mitchell Polinsky &. Steven Shavell, Punitive Damages; An Hconomic 
Analysis, 111 Harv. L. Rev. 869, 874-75 (1998); see also Guido Calabresi. The Costs 
of Accidents 26-30 (1970); Richard A. Posner, Economic Ajialysis of Law 165 (2d ed. 
1977); Keith N. Hylton. Punitive Damages and the Econonne Theory of Penalties, 87 
Geo. L.J. 421, 421 (1998) (explaining principle of optimal deterrence). 

^*The DOJ more recently has added guidelines that prosecutors should seek '“‘the 
most serious, readily provable offense” in individual prosecutions. Memoraiiduin 
from John Ashcroft, Attorney Gen., to All Federal Prosecutors (Sept. 22, 2003), 
available at http://w\vw.usdoj . gov /opa/pi72003/September/03_ag_51 6.htm. 

Wilham S. Laufer. Corporate Liability, Risk Shifting, and the Paradox of Compli- 
ance, 52 Vand. L. Rev. 1343, 1415 (1999). 

Id. at 1343 (“Given equivocal evidence of compliance effectiveness, the rise of the 
good corporate citizenship movement risks undermining the objectives and spirit of 
the corporate criminal law.”); see also Kimberly D. Krawiec, Cosmetic Compliance 
and the Failure of Negotiated Governance, 81 Wash. U. L.Q. 487, 504-05 (2003). For 
a study suggesting that compliance programs can prevent misconduct, see Christine E. 
Parker & Vibeke Lehmann Nielsen. Do Corporate Comphance Programs Influence 
Compliance? 3-5 (Univ. of Melbourne Legal Studies Research Paper No. 189, 2006), 
available at http://papers.ssrn.com'sol3/papers.cfm?abstract_id-93CG38. 
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liable/"^ Agency problems may also undercut the effectiveness of a 
punitive fine/” Indeed, agency problems are exacerbated in the or- 
ganizational crime context in ways that may explain why the DOJ 
now focuses on compliance and not on optimal punitive fines. Two 
features of federal organizational criminal law define the problem: 
(1) minimal respondeat superior requirements, and (2) open- 
textured federal criminal prohibitions. 

First, organizational prosecutions raise unique problems of over- 
breadth not present in prosecutions of individual criminals, due to 
the fictional nature of such entities.^” In criminal law, organizations 
are treated as individual persons. For that reason, organizations do 
possess some of the same protections as individual defendants. A 
corporate defendant has the right to a grand jury, to a jury trial, to 
be found guilty beyond a reasonable doubt, and to protection un- 
der the Double Jeopardy Clause/” However, unlike an individual, 
an organization may be criminally liable for the act of a single 
agent who violates a criminal law in the scope of employment and 
with intent to benefit the corporation.^” That broad standard, in- 


See VikramadiLya S. Kharina, Should the Behavior of Top MaTiagemenl Matter?, 
Q1 Geo. L-J. 1215, 1228-31 (2003); see also Jemiifer Arleii & Reinier Kraakmaii, Coii- 
Lrolliiig CAr]7orate Misconduct; An Analysis of (Tiiporate liability Regimes, 72 
N.Y.IJ. I,. Rev. 687,704-09 (1997). 

See Arlen & Kraakman, supra note 101, at 690-91; C'hris William Sanchirico, De- 
tection Avoidance. 81 N.Y.U. L, Rev. 1331, 1337 (2006). 

See Samuel W. Bueil, Tlie Blaming Function of Entity Criiiiiiial Liability, 81 Ind. 
I,.l. 473. 526 (2006): Cxjffee, sn])ra note 20, at 407-10; Annie Geraghty, C’orporate 
Criminal Liability, 39 Am. Crim. L. Rev, 327, 338 & n.73 (2002); V.S. Kliaiiiia, Corpo- 
rate Criniinal Liabiltty: AVliat Purpose Does It Serve?, 109 Harv. L. Rev. 1477, 1479- 
81 (1996); William S, Laufer, Corporate Liability, Risk Shifting, and the Paradox of 
Compliance, 52 Vand. L, Rev. 1343, 1350 (1999). 

See Developments in the Law — Corporate Crime: Regulating Corporate Behav- 
ior Through Criminal Sanctions, 92 Harv. L. Rev. 1227, 1230 (1979); Vikraniaditya S. 
Kliamia, Corporate Defendants and the Protections of Criminal Procedure: An Eco- 
nomic Analysis 7-11 (Michigan Law & Econ. Research Paper, Paper No. 04-015, 
2004), available at http://ssrn.corrb'abstract=657441. 

See N.Y. Cent. R.R. v. United States, 212 U.S. 481, 494-95 (1909). Further, after- 
the-fact approval of the agent’s conduct, or ratification, can satisfy the scope and in- 
tent requirements. See Restatement (Second) of Agency § 82 (1958); see also United 
States V. Cincotta, 689 F.2d 238, 241^2 (1st Cir. 1982) (stating that the agent’s “acts 
must be motivated — at least in part — by an intent to benefit the corporation”); 
Thompson Memo, supra note 16, at 1-2 (approving of the conviction of a corporation 
“despite its claim that the employee was acting for his own benefit, namely his ‘ambi- 
tious nature and his desire to ascend the corporate ladder’” (citing United States v. 
Automated Med. Lab.. 770 F.2d 399, 407 (4th Cir. 1985))). This twentieth-century de- 
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tended to deter and to avoid issues of assigning responsibility 
within complex firms, permits enormous exposure to acts of 
agents'"'*’ and was drawn from tort principles of enterprise liability.'*' 
Critics have asked the DOJ to impose its own more restrictive re- 
spondeat superior standard. For example, the Committee on Capi- 
tal Markets Regulation recommends that the D().T largely adhere 
to its approach, but limit prosecutions only to “exceptional circum- 
stances of pervasive culpability throughout all offices and ranks.”'™ 
vSecond, the criminal prohibitions for which organizations may- 
be held liable under those broad respondeat superior standards 
remain notoriously vague. Congress enacted substantive criminal 
law rules with opcn-tcxturcd prohibitions and reduced culpability- 
resembling civil standards for liability.'® For example, broad fed- 
eral criminal fraud statutes leave much to the interpretation of 


velopment altered the common law rule that “[a] corporation cannot commit treason, 
or felony, or other crime, in [itsj corporate capacity: though [iLsJ members may, in 
their distinct individual capacilies.” William RlacksUme, 1 Commenlaries ’‘'464. 

See Gerard E. Lynch, The Role of Criminal Law in Policing Corporate Miscon- 
duct, 6(1 I nw &. Coiiteiri|7. Probs. 23, 24 (1997) (‘“['r]liere is often no distinction be- 
tween what the prosecutor would have to prove to establish a crime and what the 
relevant administrative agency or a private plaintiff would have to prove to show civil 
liability,"); see also John C. Coffee, Jr., Does ‘^Unlawful” Mean “Criminal”?: Reflec- 
tions on the Disappearing Tort/Crime Distinction in American Law, 71 B.U. L. Rev. 
193. 246 (1991). 

By 1918, Judge Learned Hand observed “there is no distinction in essence be- 
tween the civil and the criminal liability of coiporations, based upon the element of 
intent or WTongful purpose.” United States v. Nearing. 252 F. 223, 231 (S.D.N.Y. 
1918). On tort origins for enterprise liability, see George L. Priest, The Invention of 
Enterprise Liability; A Critical History of the Intellectual Foundations of Modern 
Tort Law, 14 J. l.egal Stud. 461 , 465 (1985). 

Connn. on Capital Mkts. Regulation, supra note 8, at 13. Of course, that standard 
is entirely consonant with the DOJ's current Guidelines. See Memorandum from Paul 
J. McNulty, Deputy Attorney Gen., to Heads of Dep’t Components, U.S. Attorneys 4 
(Dec. 12, 2006), http://www.usdoj.gov/dag/speech^2006/mcnulty_memo.pdf. [hereinaf- 
ter McNulty Memo] . 

See, e.g., John C. Coffee, Jr,, The Metastasis of Mail Fraud: The Continuing Story 
of the “Evolution” of a White Collar Crime, 21 Am. Crim. L. Rev, 1, 9-10 (1983); 
John C, Coffee, Jr.. Paradigms Lost: The Blurring of the Criminal and Civil Law 
Models— And What Can Be Done About It. 101 Yale L.J. 1875, 1875 (1992); Lynch, 
supra note 106, at 36-37; see also Daniel C. Richman, Federal Criminal Law, Con- 
gressional Delegation, and Enforcement Discretion. 46 UCLA L. Rev. 757. 760-70 
(1999). 
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courts and prosecutors, and many incorporate compliance with 
regulations/’" 

Thus, the DOJ can readily obtain convictions given broad re- 
spondeat superior liability and substantive criminal law. The DO.T 
nevertheless rejected a deterrence approach in which it would have 
sought convictions or punitive fines because of a different agency 
problem: an indictment has such great collateral consequences on 
the entire entity and also blameless employees, shareholders, con- 
sumers, and creditors.’” Tliose collateral consequences include se- 
vere regulatory prohibitions such as debarment or revocation of li- 
censing.’’" Even for firms without extensive reliance on government 
contracts or licensing, the reputational effects of an indictment, 


^"^See, e.g., 18 U.S.C. §§ 1341, 1343 (2000) {mail fraud and wire fraud); see discus- 
sion in Dan M. Kahan, Is Chevron Relevant to Federal Criminal Law?. 110 Harv. L. 
Rev, 469, 475-76 (1996). 

See Thompson Memo, supra note 16, at 12 (“[PJrosecutors may take into account 
the possibly substantial consequences to a corporation’s officers, directors, employ- 
ees, and shareholders, many of whom may, depending on the size and nature (e.g., 
publicly vs. closely held) of the corporation and their role in its operations, have 
played no role in the criminal conduct, have been completely unaware (ff it, or have 
been wholly unable to ]neveiit it.”); see also Bruce (kilernan, Is (kfiporate Criminal 
l.iability Really Necessary?, 29 Sw. 908, 919-20 (1975). 

See Thompson Memo, supra note 16, at 12 (“Prosecutors should also be aware of 
non-penal sanctions that may accompany a criminal charge, such as potential suspen- 
sion or debarment from eligibility for government contracts or federal funded pro- 
grams such as health care.”); 48 C.F.R. § 9.406-2(a) (1998) (providmg for debarment 
and suspension from government contracts or subcontracts during criminal prosecu- 
tion). However, interestingly adopting a parallel structural reform approach, the de- 
barment provisions permit excusing debarment if “the contractor had effective stan- 
dards of conduct and internai control systems in place at the time of the activity which 
constitutes cause for debarment or had adopted such procedures prior to any Gov- 
ernment investigation of the activity cited as a cause for debarment.” 48 C.F.R. 
§ 9.406-l(a)(l). Other factors relevant to the excusal of debarment include whether 
“tlie contractor cooperated fully with Government agencies,” and whether it adopted 
any Government-recommended remedial measmes. 48 C.F.R. §§ 9.406-l(a)(4), (7), 
Examples of laws governing regulated industries that disqualify criminally prosecuted 
films include the following; Securities Act of 1933, 15 U.S.C. § 77t(b) (2000); Securi- 
ties Exchange Act of 1934, 15 U.S.C. §§ 78o(b)(4)-(6), 78u(d)-(e) (2000); Investment 
Advisers Act of 1940, 15 U.S.C. § 80b-3(e) ('2000); Commodity Exchange Act, 7 
U.S.C. § 12a (2000); Federal Deposit Insurance Act. 12 U.S.C. § 1818(a)(2) (2000); 
Medicare and Medicaid Patients and Program Protection Act, 42 U.S.C. § 1320a-7 
(2000). See generally White Collar Crime Comm., Am. Dar Ass’n, Final Report: Col- 
lateral Consequences of Convictions of Organizations (1991); Andrew T. Schutz, Too 
Little Too Late: An Analysis of the General Service Administration’s Proposed De- 
bament of WorldCom, 56 Admin. L. Rev. 1263 (2004). 
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much less a conviction, may be severe.^’ As a result, prosecutors 
face great incentives to avoid an indictment that can destroy a cor- 
poration and as a result harm employees, shareholders, and cus- 
tomers. 

The overdeterrent effect of an indictment provided great impe- 
tus for the DO.T to resolve prosecutions pre-indictment at the 
charging stage. A turning point for the DOJ was the Arthur An- 
dersen LLP case. Andersen decided to go to trial rather than agree 
to a deferred prosecution agreement because the terms gave so 
much “power and discretion to the .lustice Department.””"* Ander- 
sen later sought bankruptcy in part because its conviction, though 
later reversed, resulted in automatic debarment by the SEC and 
inability to provide services to public corporations.*” The DOJ suf- 
fered great criticism following Andersen’s collapse and has since 
moderated its approach to explicitly take into account collateral 
consequences in organizational cases.*” That said, the DOJ still 
sometimes pursues indictments; the class action law firm Milberg 
Weiss Bershad & Schulman was indicted after balking at a deferral 
agreement.**’ 

Organizational prosecutions also impose special burdens on the 
DOJ, further explaining the “cooperation dynamic.”*** Organiza- 


See Buell, supra note 103 (providing analysis of the functioning and the role of 
reputational sanction in orgauizatiojial prosecutions); Pamela H. Bucy, Organiza- 
tional Sentencing Guidelines; The Cart Before the Horse, 71 Wash. U. L.Q. 329. 352 
(1993) (“In some instances adverse publicity alone can cause corporate devasta- 
tion.”). 

See Richard B. Schmitt et al.. Behind Andersen’s Tug of War with U.S. Prosecu- 
tors, Wall St. J.. Apr. 19, 2002, at Cl, 

See Arthur Andersen LLP v. United States, 544 U.S. 696, 703 (2005); Elizabeth 
K. Ainslie, Indicting Corporations Revisited; Lessons of the Arthur Andersen Prose- 
cution, 43 Am. CiTiii. L. Rev. 107, 110 (2006). See geneiully 17 C.F.R § 201.102(e)(2) 
(2005). 

See Thompson Memo, supra note 16, at 12-13. 

See Julie Creswell, U.S. Indictment for Big Law Firm in Class Actions, N.Y. 
Times, May 19, 2006, at Al (quoting the U.S. Attorney as saying, “We really had a 
situation where the firm was not accepting responsibility, was not making any sub- 
stantial changes to the firm itself. We really were in a situation where we had no 
choice but to indict.”). Milberg Weiss responded that the agreement would have re- 
quired improper waiver of attorney-client privilege. See Milberg Weiss, Statement 
Regarding Indictment (May 18. 2006), http;//www.milbergw'eissjustice.comy' 

ourstatemcnts.php. 

See Darryl K. Drown, The Problematic and Faintly Promising Dynamics of Cor- 
porate Crime Enforcement, L Ohio St. J. Crim. L. 521, 526-29 (2004). 
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tional prosecutions require a substantial investment due to their 
complexity, the organizations’ greater ability to conceal informa- 
tion, attorney-client privilege issues, access to very highly paid de- 
fense counsel, and the factual complexity of such cases. Perhaps for 
those reasons, for decades federal prosecutors chose to prosecute 
very few organizations.™ It was not until 1999 that the DOJ issued 
any document making transparent its approach to exercising dis- 
cretion regarding organizations. That document, known as the 
Holder Memo, was updated in 2001 in a memo by then-Deputy At- 
torney General Larry Thompson known as the I’hompson Memo, 
and then slightly revised in the 2006 McNulty Memo.™ Prosecutors 
arc instructed to consider whether prosecution is necessary at all or 
whether civil or regulatory fines sufficiently punish and deter.™ 
The need for more formalized procedures may also be explained 
by the acceleration in organizational prosecutions post-Enron, dis- 
cussed next. 

The DOJ has now firmly rejected an optimal deterrence ap- 
proach to organizational punishment, and, as developed below, the 
DOJ does not chiefly seek punitive fines in its settlements and em- 
phasizes instead restitution to compensate victims. Nor could the 
DOJ easily adopt optimal deterrence as its goal because the Sen- 
tencing Commission has already adopted Guidelines that reject op- 
timal punishment and instead mitigate fines if a firm has “effective 
compliance” programs.™ Due to the Guidelines, even if the DOJ 
aggressively pursued convictions, the resulting sentences might 


See Kliamia, supra note 104, at 25-26. 

See Thompson Memo, supra note 16, at 13; McNulty Memo, supra note 108, at 
17. Also, until the Organizational Sentencing Guidelines were promulgated in 1991, 
fines remained low and civil awards irnglit have had the greater effect. See Cindy R. 
Alexander, Jennifer Alien & Mark A. Cohen, Regulating Corporate Criminal Sanc- 
tions: Federal Guidelines and the Sentencing of Public Firms, 42 J. Law & Econ. 393, 
395, 409 (1999) (stating that before 1984, “the average fine was about $46,000,” while 
“[t]he mean criminal fine imposed on a publicly held firm increased from $1.9 million 
pre-Guidelines to $19.1 million under the Guidelines”). 

See Thompson Memo, supra note 16, at 13; see also Lynch, supra note 106, at 32. 

See Dene II. Nagel & Winthrop M. Swenson, The Federal Sentencing Guidelines 
for Corporations: Their Development, Theoretical Underpinnings, and Some 
Thoughts About Their Future, 71 Wash. U. L.Q. 205, 217-22 (1993) (describing the 
Commission’s conscious departure from the orthodox model of optimum deterrence, 
finding it impossible to estimate with any accuracy or possibility of empirical support 
the probability of detection of any particular crimes). 
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look similar to the reforms already obtained in settlements — 
except for the terrible adverse collateral consequences of an in- 
dictment and conviction. 

2. Prosecuting Individual Not Organizations 

The DOJ could alternatively exercise the opposite option to not 
prosecute organizations at all. .Scholars have called for that result, 
criticizing organizational criminal law as lacking a sound deter- 
rence foundation.'” They suggest outright decriminalization of or- 
ganizational crime and greater reliance on individual criminal 
prosecutions and regulatory enforcement.'” For reasons just dis- 
cussed, organizations may not be able to efficiently prevent crimi- 
nal acts by their agents. Prosecuting only individual wrongdoers 
would continue to deter individual wrongdoing and do so without 
subjecting the corporation and third parties to the enormous po- 
tential collateral costs of indictment. Prosecutors’ expertise may lie 
in prosecuting individual wrongdoers and not in reform of organi- 
zations or long-term implementation of structural remedies.'” 

A move to prosecute only individuals would also address con- 
cerns regarding the unfairness of organizational prosecutions to in- 
dividual defendants by avoiding the situation where individual em- 
ployees have the power of both the DO.l and the organization 
arrayed against them. Although there is nothing unusual or im- 
permissible about prosecutors seeking the cooperation of one de- 
fendant as against another in criminal cases, an organization is 


See Epstein, supra note 11; supra note 20. 

See Alien, supra note 20; John Braithwaite, Enforced Self-Regulation: A New 
Strategy for Corporate Crime Control, 80 Mich. L. Rev. 1466 (1982); Kraakman, su- 
pra note 20. 

Mary Jo White, foiiner U.S. Attorney for the Southern District of New York, com- 
mented that “[f]or a prosecutor to get into the business of changing corporate culture is 
skating on fairly thin ice.” Interview with Mary Jo White, Partner, Debevoise & Plimpton 
LLP, New York, New York, Coip. Crime Rep. (Corporate Crime Reporter, Wash., D.C.) 
Dec. 12, 2005, at 48, available at http://ww'w.corporatecrimereporter.coni'' 

maryjowhiteinterview010806.htm. Professor Coffee has similarly commented: “I don’t 
think prosecutors are particularly skilled in corporate governance.” Janet Novack, 
Club Fed. Deferred. Forbes.com. Aug. 29, 2005, http://mvw.forbes, com/2005/08/24/ 
kpmg-taxes-deferred-cz_jn_0824beltway.html. Similar criticisms are directed at civil 
structural reform efforts. See Zaring, supra note 72. at 1040 n.l22 (observing a path 
dependency in remedial design and stating that “the Civil Rights Division regularly 
entei's into cookie-cutter consent decrees across jurisdictions”). 
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unlike the typical cooperator or informant in many respects. The 
organization’s cooperation provides the DOJ with employee re- 
cords and documents, and, where privilege is waived, with attor- 
ney-client communications and work product. The KPMG case 
raises the manner in which an organization can exert other pres- 
sures. Employees can face a difficult choice whether to cooperate 
or lose their jobs and employer payment of legal bills. Future 
scholarship should explore in depth the effects of DOJ agreements 
on individual defendants. 

Individual prosecutions, however, would not be nearly as easy to 
mount absent cooperation of the entity itself. Given limited gov- 
ernment resources and an organization’s “often formidable re- 
sources,” the DOJ significantly depends on the organization’s co- 
operation to mount individual prosecutions, particularly where 
documents and witnesses are in the organization’s control.^ 

Further, abandoning organizational prosecutions may have been 
politically unrealistic for the DOJ, though this may change. As 
noted earlier, in the past federal prosecutors only pursued organ- 
izational cases against very small organizations, but, as will be de- 
veloped further in the next Part, the landscape changed after a 
wave of large-scale corporate fraud. With the passage of Sarbanes- 
Oxley, Congress gave strong direction to the Sentencing Commis- 
sion, which in turn enhanced organizational sentences.’"’ For the 
DOJ to have simply ignored those directions and refused to prose- 
cute a wide range of organizational crimes would have been a po- 
litical nonstarter. Instead, the DOJ crafted an intermediate ap- 
proach to prosecute only some organizations and to accommodate 
interests of shareholders, third parties, agencies, and the public. 

3. Deferring to Private Litigation and Regulators 

As a third alternative approach, the DOJ could not prosecute at 
all, instead deterring entirely to private civil litigation or regulatory 
action. Doing so would greatly reduce the deterrent threat entities 
may face, where, unlike in civil law, the “primary goals of criminal 
law are deterrence, punishment, and rehabilitation,” and further, 
where the costs of an indictment, much less a conviction, may be 


Wray & Ilur. supra note 17, at 1170-71; accord Brown, supra note 118. at 528-29. 
See infra notes 143, 224-25. 
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severe.™ The DOT already defers to private litigation and explicitly 
requires prosecutors to consider whether private civil suits would 
suffice.™ Arguments can be made that this deference should be 
enhanced. If shareholders are the primary victims of failures by 
management to adequately supervise agents, then the shareholders 
can file a derivative suit; other victims can file civil tort or con- 
sumer fraud actions.^™ The DOJ might enter into a settlement that 
does not serve shareholder interests.”' Adding to fear of collusion, 
agreements before indictment raise similar concerns as early set- 
tlements in class actions.”* On the other hand, prosecutors offer 
advanfages over private litigation. Unlike private attorneys, DOJ 
prosecutors lack a financial stake in the outcome and do not incur 
the transaction costs of attorney’s fees.™ In addition, the DOJ of- 
ten seeks civil rcstilulion that provides viclims with a similar rem- 


Thompson Memo, supra note 16, at 13. 

’’’See id. (“Although non-crimitia] alternatives to prosecution often exist, proseeu- 
Lots may consider whether such sanctions would adequately deter, punish, and reha- 
bilitate a corporation that has engaged in wrongful conduct.”). 

Regarding the deterrent ttireat of securities class actions, see ('omin. on C'apital 
Mkts. Regulation, supra note 8, at 71 (describing how securities class action settle- 
ments increased sharply in value since the 199()s; in 2004, the 1)0.1 secured !t>16.8 mil- 
lion in sanctions, or 2% of total securities enforcement, compared to over $3.1 billion 
ill SEC enforcement, or 30%. and $5.4 billion in private class actions, or 52.5% of en- 
forcement); see also Michael P. Dooley, Tw'o Models of Corporate Governance, 47 
Bus. Law. 461. 510 n.l85 (1992); Roberta Romano, The Shareholder Suit; Litigation 
Without Foundation'?. 7 J.L. Econ. & Org. 55, 60 (1991). 

Not only may shareholders ultimately bear the cost that a prosecution incurs, but. 
raising a moral hazard problem, management may agree to incur suboptimal costs to 
settle with the DOJ to avoid their own individual liability. See Coffee, supra note 20, 
at 387 (calling this the ‘‘overspill” problem of corporate penalties); see also Polinsky 
& Shavell, supra note 97, at 948-49. DOJ actions do not involve multibillion dollar 
settlements as in some blockbuster securities class actions. See Stanford Securities 
Class Action Clearinghouse, Top Ten List, hUp://seciuities.stanford.eduy' 
top_ten_list.html (last visited Apr. 7, 2007) (displaying ten securities class action set- 
tlements over $500 million). 

'^"See Class Action Taimess Act of 2005, 28 U.S.C.A. §§ 1712-1715 (West 2006) 
(requiring judicial scrutiny and approval of certain types of class action settlements); 
see also S. Rep. No. 109-14, at 35 (2005). as reprinted in 2005 U.S,C.C.A.N. 3. 7 (de- 
scribing congressional concern with attorney collusion at the expense of the plaintiff 
class). 

See Comm, on Capital Mkts. Regulation, supra note 8, at 79 (criticizing efficacy 
of securities class actions in compensating victims). 
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edy. Deferral agreements contain detailed admissions of wrongdo- 
ing that can empower civil plaintiffs/" 

vSecond, the DOJ currently defers to administrative agency en- 
forcement, and arguments can be made that they could do so to a 
greater degree. Agencies can pursue a wide range of civil remedies, 
from forfeiture to fines, resfitution, and injunctive remedies.”’ 
Agencies not only often detect the underlying crimes in the DOJ’s 
cases, based on their own public reporting regimes, but they have 
specialized expertise. Agencies may also better protect third par- 
ties and the public; in contrast to a largely secret exercise of prose- 
cutorial discretion, several federal agencies must permit notice and 
comment from the public before they enter into eonsent deerees 
regarding certain federal statutes.™ Further, in civil actions filed by 
agencies, third parlies potentially affected by a consent decree may 
often participate in a fairness hearing conducted before the decree 
is approved.™ 

These advantages of agency action explain why in all but a few 
cases the relevant agency already handles the litigation. Agencies 
only refer serious cases to the DOJ, and the DOJ explicitly consid- 
ers whether a prosecution is a necessary supplement to pending 
agency action before asserting jurisdiction.™ indeed, regulatory 


issue For Future exploration is whether 1 ) 0.1 actions could undermine civil 
suits. A proposed ainendinent to the Federal Rules of Evidence would make clear 
that a coiporation may selectively waive privilege only for cooperation with the DOJ, 
preventing civil plaintiffs from making use of material uncovered. Report of the Advi- 
sory Comm, on Evidence Rules 5 (2006), available at http://www.uscourts.gov/rules/ 
Excerpt_EV_Report_Fub.pdf (proposing addition of Fed. R. Evid. 502(c)). 

See Lvnch, supra note 106, at 27-31. 

See, e.g., Tunney Act, 15 U.S.C. § 16(b) (2000); 16 C.F.R. § 2,34(c} (2006) (FTC 
consent orders); Clean Water Act, 33 U.S.C. § 1319(g)(4) (2000); Safe Drinking Wa- 
ter Act, 42 U.S.C, § 3001i-2(c)(3)(B) (2000); 40 C.F.R. § 22.45 (2006) (Environiiieiital 
Protection Agency (“EPA") public notice requhements); CERCLA. 42 U.S.C. 
§ 9622(d)(2) (2000). 

''' See Local No. 93, Int’l Ass’n of Firefighters v. City of Cleveland, 478 U.S. 501, 
529 (1986) (describing third party right to participate in fairness hearing). 

See Thompson Memo, supra note 16, at 3 (including an entity’s efforts to “coop- 
erate with the relevant government agencies” in the hst of factors prosecutors should 
consider in determining whether to charge a corporation); id. at 7 (“[T]he Depart- 
ment, in conjunction with regulatory agencies and other executive branch depart- 
ments. encourages corporations, as part of their compliance programs, to conduct in- 
ternal investigations and to disclose their findings to the appropriate authorities. 
Some agencies, such as the SEC and the EPA. as well as the Department’s Environ- 
mental and Natural Resources Division, have formal voluntary disclosure programs in 
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agencies including the SEC have adopted parallel approaches also 
emphasizing self-reporting, disclosure, and compliance^® Further, 
the DOJ continues to coordinate and collaborate with regulatory 
agencies during the implementation of its deferral agreements/" 
The DOJ’s added value may be that in unusually serious cases, it 
can secure cooperation using the deterrent threat of indictment. 

As this Section has explained, the DOJ chooses to pursue struc- 
tural reform settlements rather than indicting and convicting 
(which would impose grave collateral consequences), or prosecut- 
ing only individuals (which would pose practical difficulties absent 
the entity’s cooperation and would ignore the DOJ mandate to en- 
force organizational criminal law), or deferring more to private 
litigation and regulators (which the DOJ does, except in serious 
cases where agencies refer cases to the DOJ for the added deter- 
rent of a criminal prosecution). The next Part develops in greater 
detail the decisions that shaped the DOJ’s structural reform ap- 
proach and provides a richer empirical description of that ap- 
proach. 

II. Tiie DOJ’s New Modei. For Strltcturai, Reeorm 
Prosucution 

Like the explosion of public interest law firms in the late 1960s 
and early 1970s pursuing structural reform, the DOJ has now con- 
sciously adopted a structural reform litigation strategy in the wake 
of Enron and dozens of other high-profile corporate malfeasance 


which self-reporting, coupled with remediation and additional criteria, may qualify 
the coiporation for amnesty or reduced sanctions.”). 

^^^The SEC’s Seaboard Report closely resembles the DOJ’s McNulty and Thomp- 
son Memos in its approach. See Report of Investigation Pursuant to Section 21(a) of 
tlie Securities Exchange Act of 1934 and Conunission Statement on the Relationship 
of Cooperation to Agency Enforcement Decisions, Exchange Act Release No. 44,969, 
76 SEC Docket 296 (Oct. 23, 2001), available at http://www.sec.gov/litigation/ 
investreport/34-44969.htm [hereinafter Seaboard Report] (asking, among the factors 
informing SEC discretion, “[djid the company adopt and ensure enforcement of new and 
more effective internal controls and procedures designed to prevent a recui'rence of the 
misconduct?”); Information Memorandum from Susan L. Menill, Executive Vice 
President, Div. of Enforcement. N.Y. Stock Exch.. to All Members. Member 
Orgs. & Chief Operating Officers 2 (Oct. 7, 2005), http://apps.nyse.comy’ 
commdata/PubInfoMemos.nsf/0/85256FCB005E19E885 25709200683 14A/$FILE/ 
Microsoft%20Word%20-%20Document%20in%2005-77.pdf: see also infra note 163. 

See infra Section II. B. 
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scandals/* A structural reform paradigm is different from the tra- 
ditional role of prosecutors, which focuses on seeking convictions. 
Further, although prosecutors have previously pursued institu- 
tional reforms in several contexts, the DO.T has recently fixed upon 
one model for its recent structural reform litigation: the deferred or 
nonprosecution agreement, secured at the charging stage, far ear- 
lier than in typical negotiations that occur during plea bargaining 
after an indictment. 

The DOJ’s new structural reform prosecutions have been 
brought in a range of areas, from securities fraud, to environmental 
cases, to foreign corrupt practice cases. These disparate efforts 
have not been viewed as sharing a common project, whereas on the 
civil side, institutional reform interventions in schools, police de- 
partments, and prisons have been considered as part of a common 
reform agenda.” In this Part, I describe in greater detail the DOJ’s 
adoption of a strategy at the charging stage resulting in a recent 
wave of high-profile settlements. I then provide empirical analysis 
of the terms of these agreements to develop a richer picture of 
what the DOJ seeks to accomplish. .Second, after describing the 
charging stage approach that the DOJ decided to adopt in pursuing 
structural reform, I frame the different ways prosecutors could ob- 
tain structural reform at other stages in a criminal case. The pre- 
vention, charging, plea bargaining, and sentencing stages each in- 
volve progressively greater court supervision, and, as a fifth 
alternative, prosecutors could seek civil consent decrees. Though 
the DOJ can pursue structural reform using any one or a combina- 
tion of these approaches, this discussion will shed light on why the 
DOJ chose instead to seek structural reform early in a criminal 
case, at the charging stage, where prosecutors have particularly 
broad discretion, 

A. The Making of the DOJ’s Structural Approach 

The Department of Justice now operates at the center of a pro- 
gram chiefly seeking reform of private corporations (though also 
targeting a few public entities) engaging in such crimes as criminal 
white collar fraud, money laundering, securities fraud, tax viola- 


See Blum, supra note 22. 
See supra Section T.B. 
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tions, foreign corrupt practices, health care fraud, and environ- 
mental crimes. In the past several years, corporate culture has been 
scrutinized in the wake of the recent “epidemic” of accounting and 
financial malfeasance. Congress responded to the crisis with the 
Sarbanes-Oxley Act, which relies on both enhanced criminal penal- 
ties and regulatory reform of governance to create “internal con- 
trols” to prevent malfeasance.™ At the same time, the DOJ re- 
sponded with a series of large-scale organizational prosecutions. 
Only a negligible number have been convicted, however.™ 

Instead, DO.F prosecutors have done something unprecedented. 
In 2002, President George W. Bush created a DOJ Corporate 
Fraud Task Force (“Task Force”) to coordinate investigation and 
prosecution of companies.™ A novel strategy emerged. Typically 
only in cases involving small organizations do federal prosecutors 
still proceed to trial, though in exceptional cases they still prose- 
cute. Far more than ever before, the DOJ avoids trial by entering 
into pre-trial diversion agreements, permitting organizations to 
commit to a rehabilitative program, and agreeing to defer prosecu- 
tion should they comply. Such agreements are signed at the charg- 
ing stage, after filing a criminal complaint but without an indict- 


““I'he Act, among its provisions, creates new oITenses i'or destruction or falsitica- 
Lion of records wiLh intent to obstruct federal investigations, requires accountants to 
maintain audit documents, creates independent audit committees within corporations, 
requires companies to report on their “internal controls,” and, finally, establishes an 
independent Public Accounting Oversight Board. 1.5 IJ.S.CbA. 78|-1(iti) (West 1997 & 
Supp. 2006); 15 U.S.C. §§7211, 7241(a), 7245(1), 7262 (Supp. IV 2004); see Coffee, 
supra note 7, at 336, 353-64; Roberta Romano, The Sarbanes-Oxley Act and the 
Making of Quack Corporate Governance, 114 Yale LJ. 1521, 1529 (2005). 

In the past few years, only two large firms per year have been sentenced. See U.S. 
Sentencing Comnihi, 2003 Sourcebook of Federal Sentencing Statistics 108 tbl.54 
(2003), available at http://www.ussc.gov/ANNRPT/2003/SBtoc03.htm [hereinafter 
2003 Sourcebook of Federal Sentencing Statistics] (only two of ninety organizations 
sentenced in fiscal year 2003 had more than five thousand employees; eighty-six had 
fewer than two hundred employees, with approximately half in firms of fewer than 
ten employees); U.S. Sentencing Comm’n, 2004 Sourcebook of Federal Sentencing 
Statistics 124 tbl,54, 330 tbl.54 (2004), available at http://www.ussc.gov/ 

ANNRPT/2004/SDtoc04.htm [hereinafter 2004 Sourcebook of Federal Sentencing 
Statistics] (only two of sixty-nine organizations sentenced in 2004 had more than five 
thousand employees; sixty-two had fewer than two hundred employees, with ap- 
proximately half in firms of few^er than ten employees). The Milberg Weiss indictment 
is one of the few reported indictments of a large firm since Andersen. See supra note 
117. 

See Exec. Order No. 13,271, 3 C.F.R. 245 (2002). 
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ment.”'’ The numbers are accelerating. While no more than two 
such agreements a year were reported before 2003, there were four 
such agreements in 2003, eight in 2004, ten in 2005, and thirteen in 
2006. 

This change can be attributed to a new approach announced in 
■January 2003 by the then-head of the Task Force, Deputy Attorney 
General Larry Thompson, In a document known as the Thompson 
Memo.''*’ The Memo recommended “granting a corporation immu- 
nity or amnesty or pretrial diversion ... in exchange for coopera- 
tion” when that cooperation “appears to be necessary to the public 
interest.”™ Not only was “pre-trial diversion” for corporations a 
fairly new concept, but the Memo did not suggest when the “public 
interest” might be served by not prosecuting a corporation in ex- 
change for an agrccmcnl. The Memo did, however, set out factors 
to provide guidance as to when the DOJ should prosecute. They 
include: (1) the nature, scope, and pervasiveness of wrongdoing, 
(2) the history of misconduct, (3) timely and voluntary disclosures 
and cooperation with the investigation (versus “circling the wag- 
ons”), (4) remedial actions taken, including disciplining wrongdo- 
ers, (5) whether the company has an adequate compliance pro- 
gram, (6) collateral consequences to shareholders, pensionholders, 
and employees, and (7) the adequacy of individual prosecutions or 
civil and regulatory remedies.™ 

The heart of the Thompson Memo approach is the fifth factor, 
emphasizing compliance in the DOJ’s exercise of discretion and in 
the design of remedies. The approach creates, in effect, a “due dili- 
gence” defense for corporations.*™ (Corporations that adopt an 


See Corporate Crime Reporter, Crime Without Conviction; The Rise of Deferred 
and Non Prosecution Agreements (2005 ), littp;//www.corporatecrimereporter.com' 
deferredreport.litm (“[Pjroseciitoi's have entered into twice as many non-prosecution 
and deferred prosecution agreements with, major American corporations in the last 
four years . . . 

See Thompson Memo, supra note 16. Generally, the DOJ suggests prosecutors 
enter into deferred prosecution agreements when “the person’s timely cooperation 
appears to be necessary to the public interest.” U.S. Dep’t of Justice, United States 
Attorneys’ Manual § 9-27.600 (2d ed. 2000). 

Thompson Memo, supra note 16. at 6. 

Id. at 3^. 

See Developments in the Law — Corporate Crime: Regulating Corporate Behav- 
ior Through Criminal Sanctions, supra note 104, at 1258 (1979) ( advocating a due dili- 
gence defense in federal criminal law to modify respondeat superior). 
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•‘adequate compliance program” may avoid prosecution. Of 
course, a central concern of the DOJ is to screen out “cosmetic 
compliance” programs.’" Organizations, including large organiza- 
tions, have been adopting compliance programs for some time.’" 
As the DOJ well knew, Enron had a compliance program entitled 
“Respect, Integrity, (Communication and Excellence,” which de- 
spite the lofty title existed only on paper.’” Die Thompson Memo 
guidelines counsel that prosecutors investigate whether compliance 
efforts are implemented effectively.’" Further, the U.vS. Sentencing 
Oommission adopted guidelines mitigating punishment but only 
where organizations develop “effective” compliance programs.’” 

The DOJ now seeks to use prosecution in egregious cases to lev- 
erage compliance on a “massive scale” and provide “a force for 
positive change of corporate culture.”'"’ In keeping with its new 
mission, the DOJ has obtained deferred or nonprosecution agree- 
ments with thirly-fivc companies, many of which arc leading For- 
tune 500 companies. These agreements resulted in $4.9 billion in 
fines and restitution as well as sweeping compliance reforms.’" The 


See Krawiec, supra note 100. 

See, e.g., Weaver et al., Corporate Ethics Practices in the Mid-1990’s: An Empiri- 
cal Study of tlie Fortune 1(X)(), 18.1. Bus. Htliics 283, 285-85 (1999J. 

See Enron Corp., Code of Ethics 4 (2000), http://www.thesniok:inggun.com'' 
euron/enroiiethicsl.html; Public Hearing Held by the Ad Hoc Advisory Group on 
Urganizationai Sentencing Guideiines 60 (Nov. 14, 2002), available at 

litt^://\vwvv.ussc.gov/corp/plill_02/pleiiaryl-pdf. 

^^'^The Thompson Memo states; '“[ijn evaluating compliance programs, prosecutors 
may consider whether the corporation has established corporate governance mecha- 
nisms that can effectively detect and prevent misconduct.” Thompson Memo, supra 
note 16, at 10; see also Memorandum from the Deputy Attorney Gen. to All Compo- 
nent Heads and U.S. Attorneys para. VII(A) (June 16, 1999), http://www.usdoj, gov/ 
criminal/fraud/policy/Chargingcoips.html (noting that the mere “existence of a com- 
phance program is not sufficient”). 

See U.S. Sentencing Guidelines Manual §8B2.1 (2005), discussed infra Section 
IILB. 

Thompson Memo, supra note 16. at 1 (“[Cjorporations are likely to take immedi- 
ate remedial steps when one is indicted for criminal conduct that is peiwasive 
throughout a particular industry, and thus an indictment often provides a unique op- 
portunity for deterrence on a massive scale.”). 

See infra Appendix A; infra Section IT.B. 
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DOT has also declined prosecution of organizations in part because 
they maintain “effective” compliance programs.^ 

The DOJ’s approach in organizational crime cases has several 
important progenitors in addition to civil structural reform efforts; 
structural reform is not an entirely new goal for prosecutors. 
Prosecutors beginning in the 1980s pursued long-term structural re- 
form remedies in civil RICO cases that I describe in Section C be- 
low. The DOJ Antitrust Division adopted compliance-oriented ap- 
proaches to criminal prosecutions decades ago, as have several 
other D().l divisions.^® I’hus, federal prosecutors already had prac- 
tical experience implementing institutional reforms. The DOJ’s 
current approach also has origins dating back to compliance ap- 
proaches adopted in the 1970s by a series of federal regulatory 
agencies.''’^ States have more recently adopted parallel strategies to 


See U.S. Sentencing Comm’n, Report of the Ad Hoc Advisory Group on the Or- 
ganizational Sentencing Guidelines 27 n.l07 (2003) [hereinafter Ad Hoc Committee 
Report] (citing examples). 

^ ^ While the Thompson Memo generally governs all criminal prosecutions, divisions 
within the 1)0.1 adopted earlier compliance-based strategies in division-specific areas 
ranging from anlilrust lo environmental enforcement to civil rights. The DO.T’s Anti- 
trust Division adojjted a “Cor]5orate Leniency Policy” in 1978. 'The policy was revised 
in 1993 to focus on compliance. See Antitrust Division, U.S. Dep’t of .lustice, Gorpo- 
rate Leniency Policy (Aug. 10, 1993), available at hLLp:/'/ww'vv. usdoj.gov/atr/public/ 
guidelines/0091.pdf. Sitnilariy, the DOJ’s Environment & Natural Resources Division 
adopted an approach rewarding compliance and voluntaiv disclosure. See Eiiv’t & 
Natural Res. Div., U.S. Dep’t of Justice, Factors in Decisions on Criminal Prosecution 
for Eii\ironmeiital Violations in the Context of Significant Voluntary Compliance or 
Disclosure Efforts by the Violator (July 1, 1991). http;//www.usdoj.gov/eiird/ 
Electronic_Readmg_Rooni/factors.litm. In the area of police misconduct, in which the 
DOJ may file civil suits for injunctive relief against local governments, the Civil 
l^glits Division at the DOJ has in recent years settled cases pursuant to Memoranda 
of Agreements rather than consent decrees. See 42 U.S.C. § 14141 (2000); Matthew J, 
Silveira, Comment, An Unexpected Application of 42 U.S.C. § 14141: Using Investi- 
gative Findings for § 1983 Litigation, 52 UCLA L. Rev. 601, 617 & n.73 (2004). The 
DOJ also emphasizes voluntary settlement of ADA violations and mistreatment of 
institutionalized persons in correctional fadhties under the Civil Rights of Institutional- 
ized Person Act. See News Release, U.S. Dep’t of Justice, Fact Sheet: Civil Rights Ac- 
complishments (July 23, 2003), http://www.usdoj,gov/opa/pr/2003/Jnly/03_crt_414.htm. 

Such agencies include the Department of Defense, the Department of the Treas- 
ury, the Department of Health and Human Seiwices (“HHS”), the EPA, the Federal 
Financial Institutions Regulatory Agency, the Federal Aviation Administration, the 
State Department, and the SEC. See. e.g,, U.S. Dep’t of Defense, Voluntary Disclo- 
sure Program Guidelines (2000); Office of Thrift Supervision, U.S. Dep’t of the 
Treasury, Regulatory Bull. No. 32-28, Thrift Activities Regulatory Handbook Update 
§ 370, at 370.1-.2 (2603). available at http://www.ots.treas.gOv/docs/7/74085.pdf; Publi- 





212 


Garre TT_BooK 


5/17/2007 3:21 PM 


892 Virginia Law Review [Vol. 93:853 

create “incentives ... to implement compliance programs,’”'" with 
then-New York Attorney General Rliot Spitzer having led the 
way.'" The convergence in regulatory approaches amongst state 
and federal actors continues. Since the D().T issued its Thompson 
Memo, still more regulatory agencies have enacted new policies 
even more closely resembling the DOJ’s approach.'® 


cation of the [IIIIS] OlG’s Provider Self-Disclosure Protocol. 63 Fed. Reg. 58,399 
fOct. 30, 1998); Memorandum from Earl E. Dcvancy, Dir., Office of Criminal En- 
forcement, U S. EPA. to All EPA Employees Working in or in Support of tlic Crimi- 
nal Enforcement Program (Jan. 12, 1994), available at 

http://wuvv.epa.gov/Compliance/resources/policies/criminal/exercise.pdf (know'n as 
the Devaney Memo ); Steve Herman, From the Assistant Administrator, Audit Policy 
FJpdate (U.S. EPA, Wash., D.C.), Jan. 1997, at 1, 
http://wwvv.epa.gov/compliance/resonrces/newsletters/ 

incentives/anditnpdate/sprl997.pdf; Interagency Policy Regarding the Assessment of 
Civil Money Penalties by the Federal Financial Institutions Regulatory Agencies, 45 
Fed. Reg. 59,423 {Sept. 9, 1980); see also Wray & Hnr, supra note 17, at 1108-33 (de- 
scribing the comphance approaches of each of these federal agencies in turn); supra 
note 112. 

Ad Hoc Committee Report, supra note 158, at 35 (quoting .lelTrey M. Kaplan, 
The Sentencing Organi/atittnal Guidelines: The First Ten Years, Fdhikos & Corp. 
Conduct Q., Nov./Dee. 2001. at 1, 2-3, available at htlp://www.singerpubs.com/ 
etliikos/htiTil/guideliuesl Oyears.hlriil). 

See Michael Bobelian, Companies Under Fire Often Decide to Settle to Hnd 
Problems Quickly, N.Y. F..I., Nov. 29, 2004, at 1; .lunda Woo, Self-Policing Can Pay 
Off for Companies, Wall St. J., Sept. 8, 1993, at B5. Perhaps most remarkabie was a 
global settlement of a dozen of the leading Wall Street investment baukmg firms with 
the New York Attorney General, the SHCl the New York Stock Hxchange, and other 
regulators, “mandating sweeping structural refomis.” See Joint Press Release, SEC. 
NASD, NYSE. NYSAG & NASAA, Ten of Nation's Top Investment Firms Settle 
Enforcement Actions (Apr. 28, 2003), httpy/www. seG.gov/news/prcss/2003-54.litm. 

These agencies include the Commodity Futures Trading Commission, Depart- 
ment of Commerce. Department of Labor, Department of the Treasury, EPA, the 
Federal Energy Regulatory Coiiuiiission, the Occupational Safety and Health Ad- 
ministration, and the SEC. See, e.g., Enforcement Advisory, Div. of Enforcement, 
U.S. Commodity Futui’es Trading Comm’n, Cooperation Factors in Enforcement Di- 
vision Sanction Recommendations (Aug. 11, 2004), available at hup://wvvw .cftc.gov/ 
files/enf/enfcooperation-advisory.pdf; Office of Foreign Assets Control, Dep’t of the 
Treasui'y, 31 C.F,R. § 501.601-.606 (2006); U.S. EPA, Incentives for Self-Policing; 
Discovery, Disclosure, and Correction and Prevention of Violations. 65 Fed. Reg. 
19,618 (Apr. 11, 2000); Seaboard Report, supra note 139; Press Release, U.S. SEC, 
Statement of the Securities and Exchange Commission Concerning Financial Penal- 
ties [Jan. 4. 2006). available at http://ww'w'.sec.gov/news/press/2006-4.htm (noting that 
for the SEC, the use of “very large corporate penalties” is comparatively recent); see 
also Ad Hoc Committee Report, supra note 158, at 48 nn.189-94, 119 n.391; Wray & 
Ilur. supra note 17. at 1109-13, 1125-34 (describing SEC experience under the Sea- 
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Finally, the DOJ has, in response to criticism from industry and 
Congress, moderated its approach in two respects. The McNulty 
Memo that superseded the Thompson Memo includes two brief 
but important additions. It discourages prosecutors, except in un- 
usual cases, from conditioning agreement on nonpayment of em- 
ployee legal fees, and, second, discourages prosecutors from ob- 
taining privilege waivers, requiring central DOJ approval of such 
waivers.'" 


B. Empirical Analysis of the DO.f’s Agreements 

Judge Gerard E. Lynch and others have argued that as the best 
solution for the problem of vast prosecutorial discretion, prosecu- 
tors should develop standards to constrain their discretion and to 
provide clear notice to organizations.'® In some respects that is 
what the DOJ did when it issued its Thompson and McNulty 
Memo guidelines. Nevertheless, no DOJ guidelines define what 
remedies prosecutors should seek when they negotiate structural 
reform agreements. Courts have statutory authority to approve de- 
ferral of a prosecuticin, but no court has rejected an agreement.'® 
All have been approved without judicial modification. The DOJ’s 
remedial discretion could create substantial uncertainty among po- 
tential targets of prosecution. The agreements, for example the 
KPMG agreement, show the vast power of the DOJ to achieve 
structural oversight with a wide range of intrusive terms. Neverthe- 
less, looking at the KPMG agreement alongside the others casts 
them all in a different light. 


board Report and describing post-Thompson Memo approaches by regulatory agen- 
cies) . 

See McNulty Memo, supra note 108, at 10-12. 

See Lynch, supra note 106, at 64-65; infra note 320. 

^'’"See 18 U.S.C § 3161(h)(2) (2000) (stating that the time to file an indictment is 
tolled during “[a]ny period of delay during which prosecution is deferred by the at- 
torney for the Government pursuant to written agreement with the defendant, with 
the approval of the court, for the purpose of allowing the defendant to demonstrate 
his good conduct”); Deferred Prosecution Agi'eement at 14, United States v. Com- 
puter Assocs. Int’l, Inc., No. l:04-cr-00837-ILG (E.D.N.Y. Sept. 22, 2004), available at 
http://www.usdoj.gov/dag/cftf/cliargingdocs/compassocagreement.pdf (“[T]he Agree- 
ment to defer prosecution of CA must be approved by the Court, in accordance with 
18 U.S.C. § 3161(h)(2). Should the Court decline to approve the Agreement to defer 
prosecution for any reason, both the Office and CA are released from any obligation 
imposed upon them by this Agreement, and this Agreement shall be null and void.”), 
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To determine whether or how the DOJ adopts any consistent 
approach that would provide somewhat clearer notice to organiza- 
tions, I compiled terms from deferred and nonprosecution agree- 
ments entered in federal organizational prosecutions. I separated 
the agreements into two groups, before and after January 20, 2003, 
the date of the Thompson Memo; as noted, the numbers of such 
agreements began to sharply accelerate in 2003. I have included at 
Appendices A and B charts of the main features of these deferred 
prosecution agreements (DP’s) and nonprosecution agreements 
(NP’s). I am confident that the thirty-five agreements identified in- 
clude all of the agreements entered in the first four years since the 
Thompson Memo was announced (and covering the entire period 
until the McNulty Memo was adopted), and for that reason I focus 
the analysis on that time frame.''’’ f provide this comprehensive 
study of the DOJ approach both to better understand its features 
and also to provide guidance to prosecutors, courts, and practitio- 
ners in future negotiations and litigation. The table below summa- 
rizes several central findings regarding post-Thompson memo 
agreements. 

Table 1: Post-Thompson Memo DOJ Agreements (Jan. 2003-Jan. 
2007) 



Inde- 

pendent 

Monitor 

Compli- 

ance 

Program 

Agency 

Cooper- 

ation 

Privilege 

Waiver 

Required 

DOJ Cun 

Unilaterally 

Terminate 

Number of 
agreements 

21 

24 

23 

20 

29 

Percentage 
of the 35 
agreements 

60 

69 

66 

57 

83 


Overall, the compliance focus of the DO.I is clear. Of the thirty- 
five agreements entered in the four years after January 2003, 
twenty-one included Independent Monitors (sixty percent). 


See infra note 326 on methodology. It is striking that thirty-five agreements have 
been entered since 2003. while I have been able to locate only thirteen such deferred 
organizational agreements in the years prior. 
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Twenty-four of the agreements ordered compliance programs 
(sixty-nine percent). However, far more of the agreements in- 
volved compliance programs than even this data illustrates. In ten 
of the remaining eleven, the corporation had already implemented 
a compliance program; in seven, the prosecutors recognized the or- 
ganization had already taken sufficient steps to implement compli- 
ance measures;™ in two, simultaneous compliance agreements 
were reached with regulators;^® and in one case, the company vol- 
untarily Imposed a compliance program."® Of course, we cannot 
know from any of these agreements what other prior compliance 
or acts the DOJ may have taken into account. 


Those companies are AEP, AIG, AmvSoiith Bancorp, Micriis Corporation, PNC 
Financial, WesternGeco LLC, and Williams Power Co. See infra Appendix A; see, 
e.g.. Press Release, Fed. Energy Regulatory Comm’n, Commission Accepts $21 Mil- 
lion Civil Penalty to Settle Investigation of AEP’s Natural Gas Activities (Jan. 26, 
2005), http:/7www'.ferc.gov/press-room/press-releases/2005/2005-l/01-26-05-aep.asp 
(“('ommission stalf understands that the companies’ new owners are not repeating 
the improper practices. ”). In addition, the Healthsource agreement incorporated ac- 
tions taken in response to an SF.C settlement, and the MCI agreement recognized co- 
operation with the Oklahoma Attorney General. See infra Ajjpendix A. 

^^’ I'he Adelj^hia and FirstEnergy Nuclear cases involved agreements with regula- 
tors. See Press Relea.se, SKCl, SFXl and U.S. Attorney Settle Massive Financial Fraud 
C'ase Against Adelphia and Rigas Family for $715 Million (Apr. 25, 2005), 
iittpy/wn,vw.sec.gov/news/press/2005-63.titin; FirstEnergy Nuclear Hit Witli Record Fine 
for Reactor Damage, Eiiv’t News Sendee (Apr. 22, 2005), ilttp://www^ens-llewsw'il‘e.com/' 
ens/apr2005/2005-04-22-04.asp (‘“Davis-Besse’s performance has been closely moni- 
tored by a dedicated NRC oversight panel and the inspection staff.”’ (quoting Luis 
Reyes, the Nnciear Regulatory Coimnission’s Executive Director for Operatious)); 
see also infra Appendix A. 

The BankAtlantic agreement does not include or recognize comphance programs or 
monitoi's, but tlie company issued a public statement tliat it had uiipleniented substantial 
compliance efforts. See Pmss Release, BankAtlantic, BankAtlantic Enters into Agreements 
v^itli tlie Department of Justice, Office of Thrift Supervision, and FiiiCEN Relating to Bank 
Secrecy Act and Anti-Money Lauiideiing Compliance Matters, http://plix.corporate-ir.net/ 
plioenix.zhtml?c-106823&p-irol-new'sArticle&ID-847985&liighlight (Apr. 26, 2006) 
(quoting BankAtlantic CEO Alan B. Levan as saying, “we have worked tirelessly to 
ensure we are in full compliance with the Bank Secrecy Act and other anti-money 
laundering law's and regulations, and have made significant investments in personnel 
and compliance systems”). 

The only firm left, the exception, is BAWAG, a foreign bank that was in the 
process of being sold. Press Release, U.S. Attorney’s Office, S. Dist. of N.Y., 
Austrian Bank “BAWAG” to Pay $337.5 Million for Restitution to Victims of 
Refco Fraud (June 5, 2006), http://w'W'w.usdoj.gov/usao/nys/pressreleases/June06/ 
bagw'agnon-prosecutionagreementpr.pdf. 





216 


Garre TT_BooK 


5/17/2007 3:21 PM 


896 Virginia Law Review [Vol. 93:853 

Thus, the DOJ appears to follow the Thompson and McNulty 
Memo guidelines in emphasizing compliance, at least in the written 
terms of the agreements. Some consistency would not be surprising 
given that the Corporate Fraud Task Force coordinates the prose- 
cution of these cases (and importantly ensures that the various U.S. 
Attorneys’ Offices do not issue competing or preemptive indict- 
ments in the same matter), but some inconsistency could also be 
expected, given that the Task Force does not currently oversee 
prosecutions, each U.S. Attorney’s Office negotiates the agree- 
ments independently, and there is no requirement of central office 
approval of their terms.*’* 

The DOJ did not invent this approach from whole cloth. As 
noted, it pursues compliance-based remedies similar to those of 
regulatory agencies such as the SEC, Environmental Protection 
Agency (“EPA”), Treasury Department, Defense Department, 
Dcparlmcnt of Labor, Department of Health and Human Services 
(“HHS”), State Department, and the voluntary disclosure and co- 
operation regimes that DOJ Divisions and U.S. Attorneys’ Offices 
had earlier adopted, also mirroring the substantial innovations of 
former New York Attorney General Eliot Spitzer’s compliance- 
oriented approach.*” 

It should come as no surprise that my data shows sixty-six per- 
cent of these agreements were reached in conjunction with regula- 
tory agencies, sometimes more than one in a given agreement. By 
far the leading agency was the SEC, cooperating in fifteen agree- 
ments, followed by the U.S. Postal Inspection Services (eight), the 
IRS (five), the Commodity Futures 'Frading Commission (two), 
and several other agencies that only cooperated in one agreement 
(I’reasur}' Department Inspector General, Nuclear Regulatory 


See Andrew Hruska, The President’s Corporate Fraud Task Force, U.S. Att’y 
Bull, May 2003, at 1, 1, available at http://mvw.usdoj.gov/usao/eousa/ 

foia_reading_roomy*'usab5103.pdf (stating that the Task Force members “consult regu- 
larly with the prosecutors and investigator's ... to coordinate the overall scope and 
direction of the Department’s effort to combat corporate fraud”); Wray & Ilur, supra 
note 17, at 1187-88 & n.407, Prosecutors in different districts use each others’ work as 
a template. The U.S. Attorney’s Office for the District of New Jersey “utilized the 
work of other districts as a starting point and crafted the final document to fit the 
facts of the case and the negotiations with Bristol-Myers.” Christie & Hanna, supra 
note 17, at 1049. 

See Wray & Ilur, supra note 17, at 1107-08; supra notes 160-61. 
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Commission, U.S. Air Force, NASA, and Diplomatic Security Ser- 
vices). 

Prosecutors also drew inspiration from the framework of the 
Organizational Sentencing Guidelines, rewarding corporations 
with “effective” compliance programs.™ Nevertheless, many of the 
agreements fall short of the Guidelines’ rigorous criteria for what 
constitutes effective compliance; only five formally incorporate the 
Guidelines requirements. 

Twelve agreements were nonprosecution agreements, while 
twenty-three were deferred prosecution agreements. Deterred 
prosecutions must be approved by a court, as discussed further be- 
low. However, the terms of deferred prosecution agreements did 
not vary significantly from those found in nonprosecution agree- 
ments. I discuss each category of provision in turn. 

First and most prominent is the role of independent monitors. 
Twenty-one of the thirty-five prosecution agreements entered since 
the Thompson Memo required independent monitors. These moni- 
tors had sweeping powers to gather information, promulgate poli- 
cies, and oversee compliance. As the U.S. Attorney for New .Jersey 
explains, “[a] strong, independent monitor is in a far better posi- 
tion to ride herd over a mammoth corporation than any U.S. At- 
torney’s Office or Probation Office. Independent monitors are 
visible, on-site reminders that compliance with the terms of a de- 
ferred prosecution agreement is mandatory, not optional.”™ The 
monitors do not report to a court, but report to the DO.I and per- 
haps also a federal agency. Further, none of the agreements pro- 
vide that the reports of these monitors are to be made public (nor 
does the DOJ take a position on whether the reports are privi- 
leged). I’he work of these monitors resembles the sort of internal 
investigations by independent auditors that the DOJ increasingly 
demands for cooperating entities.™ 


Thompson Memo cites the Organizational Guidelines in several places. See 
Thompson Memo, supra note 16, at 5, 7 n.2, 10 n.6. The Sentencing Commission then 
returned the favor, citing the Thompson Memo as part of the reason why it strength- 
ened its compliance requirements. See Ad Hoc Committee Report, supra note 158. at 
119-20, nn.392-93. 

See Christie & Hanna, supra note 17, at 1055. 

See, e.g., Lawrence 17. Finder. Internal Investigations: Consequences of the Fed- 
eral Deputation of Corporate America, 45 S. Tex. L. Rev. Ill (2003). 
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The length of monitoring is often longer than the typical eight- 
een months for deferral agreements and can be as long as three 
years. The average amount of time that these agreements last is 
two years. A few specify that they can be extended if needed to se- 
cure compliance.™ 

The monitors may become involved in uncovering and remedy- 
ing new criminality totally unrelated to the agreement. Demon- 
strating the power of these monitors, in the Bristol-Myers Squibb 
case the monitor recommended that the Board dismiss the CEO 
based not on failures related to the agreement deferring prosecu- 
tion of securities fraud charges, but on a new criminal investigation 
relating to a patent dispute.'” However, as will be developed be- 
low, outside monitors may face difficulties gaining access to infor- 
mation and cooperation, particularly where they work with a lim- 
ited staff and are charged with assessing a very large organization. 

Second, all of the agreements either contain requirements to 
create detailed compliance programs or to continue programs the 
entity already created voluntarily. These compliance programs are 
often sweeping, affecting both top management and low level em- 
ployees. Some, because of the prosecution of key actors, inevitably 
affect entire industries. Most require the creation of elaborate pro- 
grams, including auditing, new policies, reporting systems, and 
training. 

As noted, only five agreements incorporate the Sentencing 
Guidelines requirements for effective compliance programs."" I’he 
other agreements often do not satisfy the Guidelines’ seven crite- 
ria. For example, they do not specify that the compliance program 
itself be audited to improve its effectiveness and do not specify in- 
volvement of high-level officials. Some also go farther than the 
Guidelines in some respects, for example by requiring top-level 
governance changes apart from the creation of a compliance pro- 


'’”See U.S. Dep’t of Justice, United States Attorneys’ Manual § 9-22,010 (2d ed. 
2000) (“The period of supervision is not to exceed 18 months.”). The few deferral 
agreements, such as the KPMG agreement, that specify that they can be extended if 
compliance is not complete do not specify how that is to be judged. 

See Stephanie Saul, Drug Chief May Lose Ilis Job: Firing Is Urged at Bristol- 
Myers, N.Y. Times, Sept. 12, 2006, at Cl, 

'^The KPMG, Ililfiger. German Bank IIVB. Mellon Bank, and Roger Williams 
Medical Center agreements require creation of “effective compliance” programs as 
per the U.S. Sentencing Guidelines, See infra Appendix A. 
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gram, including adding members to the Board of Directors of the 
corporation and, in one case, DOJ approval of an independent di- 
rector.‘'“ 

Third, ten of the agreements include data-gathering efforts in the 
compliance programs to enable monitors to better oversee compli- 
ance.™ They do not, however, specify what measures the monitor 
should use to quantify compliance. 

Fourth, the agreements include provisions that require coopera- 
tion with the DOJ during investigations of individual employees or 
former employees.™ These provisions do not have time limits; they 
state in very general terms that the organization has an obligation 
to fully cooperate with the DOJ for as long as the DOJ continues 
to investigate the underlying crimes. Some obligate the organiza- 
tion to cooperate should the DOJ uncover additional criminalily. 
Not only do the generic cooperation provisions contain sweeping 
language, but the DOJ specifics certain types of cooperation, in- 
cluding access to documents and employees for interviewing. In ef- 
fect, the organization serves as “an investigative partner" of the 
DOJ.™ Such provisions also controversially include waivers of at- 
torney-client and work-product privileges. 

I note, though, that despite the controversy over a “culture of 
waiver,”™’ and though the DOJ may also request waiver during in- 
vestigations, in its agreements at least, the DOJ exercised some 


See ('hristie & Hanna, sii])ra note 17, at 10.52-53 (describing the Bristol-Myers 
agreement requirement that two directors be appointed to the Board, one with the 
approval of the U.S. Attorney’s Office, and stating that the “aim was to bring fresh 
blood and a new perspective to the board of directors; our preference for someone 
with a law enforcement background was made clear”). 

See infia Appendix A (showing that the Boeing, Bristol-Myers Squibb, Canadian 
Imperial Bank, Computer Associates, and Operations Management Inteniationai 
agieements require data gathering, and that the KPMG, Hilfiger, German Bank 
HVB, MeUon Bank, and Roger Williams Medical Center agreements require creation 
of “effective comphance” programs under the Guidelines and therefore must comply 
with the Guidelines’ requirement that data be gathered to evaluate the effectiveness 
of the compliance program itself). 

There is one exception — the Hilfiger agreement does not require full cooperation 
with the DOJ — but only because Hilfiger had akeady provided it. 

See Michael R. Sklaire & Joshua G. Berman. Deferred Prosecution Agreements: 
What Is the Cost of Staying in Business?, Wash. Legal Pound. Legal Opinion Letter, 
June 3, 2005, at 1, 2, available at http://ww'w.wlf.org/upload/060305LOLSklairc.pdf. 

See Am. Chemistry Council et ah, The Decline of the Attorney-Client Privilege 
in the Corporate Context 2-3 n.7 (2006), http://www.acca.comySurveys/attyclient2.pdf. 
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underappreciated sensitivity. As my chart shows, the DOJ did not 
seek privilege waiver in many of its agreements, though it did seek 
privilege waiver in the majority, or twenty agreements (fifty-seven 
percent). After the McNulty Memo, and in response to critics, the 
DOJ may seek such waivers less frequently. 

Fifth, the agreements often retained a key nonstructural element 
typical of criminal law judgments — damages, with amounts ranging 
from the thousands to the hundreds of millions, d'he total fines, res- 
titution, and compensation paid as a result of the thirty-five agree- 
ments was $4.95 billion, with an average amount of $141 million 
per agreement. This figure is only approximate because it includes 
some payments secured not by the DOJ, but credited as separately 
(or jointly) secured by regulatory agencies that cooperated in the 
investigation. These ballpark figures do confirm that the DOJ has, 
on average, pursued substantial cases involving relatively large 
costs. 

Nevertheless, many of the agreements chiefly require payments 
of civil restitution only, rather than a punitive fine (including to 
shareholder compensation funds), compensation to settle civil law- 
suits, disgorgement, or payment of back taxes.™ The added puni- 
tive fine was often negligible.™ A generous calculation of punitive 
fines imposed provides a total of $670 million, or $f9 million on 
average per agreement, and only 14% of the total.™ Thus, the DOJ 
does not seem to rely on fines for deterrence, but rather on civil 
remedies such as restitution, disgorgement, and civil compensation, 
with a small proportion of payment as fines. In so doing, the 
agreements comport with the Guidelines’ emphasis on providing 
restitution to victims.'*' 


^^The Sentencing Cinidelines prioritize pavmeiit of restitution. See U S. Sentencing 
GiiideUiies Manual § 8B1.1 (2005); cf. 18 U.S.C. § 3572(b) (2000) (‘‘[T]he court shall 
impose a fine or other monetary penalty only to the extent that such fine or penalty 
wUl not impair the ability of the defendant to make restitution.”); Christie & Hanna, 
supra note 17, at 1059 (describing why the Bristol-Myers agreement did not include a 
punitive fine). 

As in civil structural reform cases, a structural reform remedy may cost far less 
than a damages award (or. in a criminal case, a punitive fine). See Jeffries, supra note 
72, at 107-10. 

This figure is certainly overstated; I counted as a fine the entire sum in several 
cases (worth $63.5 million total) where, though naming a large damages payment, the 
DOJ did not specify what part of the award was a fine and what part was restitution. 

See U.S. Sentencing Guidelines Manual § 8B1.1. 
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The overall approach requires comprehensive compliance pro- 
grams, including independent monitors whose terms last for years, 
detailed injunctive changes of policy and practice, training pro- 
grams, auditing, data collection, cooperation with the DO.T, and 
payment of restitution to victims. This is a real change from the 
general features of the few known organizational agreements prior 
to the Thompson Memo because previous agreements tended to 
last for a short time and typically did not require compliance.'™ 

Given each of the reasons why prosecutors possess near over- 
whelming power to prosecute organizations, the adoption of a 
more lenient approach, an “entente cordiale,” is perhaps surpris- 
ing.'™ Explanations already given include that prosecutors hope to 
avoid the catastrophic collateral consequences of an Indictment, 
and also that scLLlemcnt conserves DOJ resources, where organiza- 
tional prosecutions are complex and firms can afford expensive and 
experienced defense counsel. Prosecutors also claim that they 
could not obtain such sweeping injunctive relief through courts.™ 

An additional explanation suggested by these agreements is that 
prosecutors often confront situations in which the organization is 
less blameworthy than individual employees. Prosecutors may con- 
front two general types of organizations. If rogue employees can be 
blamed for the criminality, then the interests of prosecutors and 
the current leadership of the organization may be aligned. Both 
may wish not only to reform the organization and punish those in- 
volved in criminality, but also take special care to avoid undue col- 
lateral consequences to blameless employees, shareholders, pen- 
sion plans, and the public.'” Thus, it is often defense lawyers 
representing the employees being individually prosecuted that pro- 
test about the prejudicial effects of these agreements.'” fn cases 


As illustrated in Appendix B below, about one-third of those agreements had in- 
dependent monitors, most lasted for a short time or listed no duration at all, and ap- 
proximately one-third required comphance programs. 

See Joseph A. Grundfest, Over Before it Started. N.Y. Times, June 14, 2005, at 
A23. 

See supra note 22 and accompanying text. 

See Blum, supra note 22, at i {‘“Deferred prosecutions give a company the 
chance to reform itself without creating a situation where a lot of people are going to 
lose their jobs and a lot of investors are going to lose more money.’” (quoting Timo- 
thy Coleman. Senior Counsel to Deputy Attorney General James Comey, Jr.)). 

In the Computer Associates case, an attorney for the company called the agree- 
ments “an excellent way for prosecutors to satisfy their objectives without imposing 
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where the current leadership of the organization shared a role in 
the wrongdoing, however, reforms may require purging the leader- 
ship and fundamentally changing the organizational mission. Those 
cases may not easily be settled, perhaps explaining the occasional 
inability to reach agreements, such as in the Andersen and Milberg 
Weiss cases, or more commonly in cases involving small firms. 

Finally, the DOFs own deterrence goals may be better served by 
a system of narrow standards that provide enhanced notice.'® I dis- 
cuss the DOJ’s exercise of prosecutorial discretion next. 

C. Alternative Stages to Pursue Structural Reform Prosecutions 

Prosecutorial discretion remains fundamental to the nature of 
organizational prosecutions, and prosecutors, in the exercise of 
their broad discretion, chose the structural reform alternative to 
avoid the collateral consequences of indictment and conviction.'" 
Having chosen to seek structural reform, however, they have not 
just one but a range of alternative means to that end. I divide the 
exercise of a prosecutor’s discretion into four stages chronologi- 
cally: prevention, charging, plea bargaining, and sentencing. As a 
fifth option, prosecutors may seek parallel civil remedies. Further, 
the prosecutor’s choice of which stage to exercise discretion has 
great significance. At each successive stage of the criminal process, 
the nature of the discretion changes and courts further constrain it. 
In addition, the DOJ could choose to pursue more than one of 
these alternatives in a given case, such as by seeking a conviction 
and parallel civil remedies. In this Section, I explore these alterna- 


serious collateral consequences.” Id. In contrast, an attorney representing a former 
Computer Associates executive facing criniiiial charges objected to the decrees as 
‘'underinin[ing] the advei'sarial system of justice.” Id. 

organizational prosecutions were brought before the Thompson Memo pro- 
vided notice of the new approach. See supra notes 119-20, 146^9, and accompanying 
text. The DOJ’s current stinctural reform approach resembles the “benign big gun” 
approach towards regulatory compliance and the “enforced self-regulation” devel- 
oped in Professors Ian Ayres and John Draithwaite’s book. See Ian Ayres & John 
Draithwaite. Responsive Regulation 19 (1992). 

Regai'ding the problem of prosecutorial discretion, particularly in organizational 
cases, see, for example, Lynch, supra note 106; Richman, supra note 109; William J. 
Stuntz. The Political Constitution of Criminal Justice. 119 Ilarv. L. Rev. 780, 790-91 
(2006). 
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live approaches to structural reform to shed light on what the DOJ 
decided by selecting a charging stage approach. 

1. The Prevenlion Stage 

First, prosecutors may seek to achieve structural reform goals 
without prosecuting at all. While prosecutions typically litigate in 
response to specific reports of criminal activity, as a complement to 
their traditional role, prosecutors sometimes also focus on preven- 
tion to influence primary behavior. For example, in individual 
cases they may participate in early intervention programs to pre- 
vent youth violence, truancy, or drug use,'*® or task forces that raise 
public awareness, encourage voluntary reporting, hinder criminals, 
and assist victims.”'’ In organizational cases, the DOJ operates joint 
task forces with other agencies in a range of areas in part to focus 
on prevention. The Corporate Fraud Task Force, for example, al- 
locates resources among federal and state agencies to develop ca- 
pability to audit organizations and compliance procedures, encour- 
age voluntary disclosures, and detect criminality.”' The Katrina 
Fraud Task Force aimed to develop institutional ability to prevent 
fraud directed at the $85 billion in Gulf region relief spending.”* 
Prosecutors may also impact industry significantly by announcing 
their enforcement priorities, such as through memoranda like the 
Thompson Memo or in speeches to the white collar bar. 


See Anthony V. Alfieri, Community Prosecutors, 90 Cal. L. Rev. 1465, 1473-80 
(2002) (describing coimimiiity outreach and violeiice-preveiitiou efforts by prosecu- 
tors); James C. Backstrom, The Role of The Prosecutor in Juvenile Justice: Advocacy 
in the Courtroom and Leaderehip in the Community, 50 S.C. L. Rev, 699, 712 (1999) 
(listing examples nationwide of prosecutors’ involvement in juvenile crime prevention 
programs). 

^^'’For example, as part of the Trafficking Victims Protection Act, a task force w'as 
tasked in part with developing economic opportunities for potential victims of traf- 
ficking. 22 U.S.C. §§ 7103(d)(4), 7105(a)(1) (2000). 

See Exec. Order No. 13,271, 67 Fed. Reg. 46,091 (July 9, 2002); Corporate Fraud 
Task Force, First Year Report to the President (2003), available at 
http://wwvv.usdoj.gov/dag/cftf/first_year_report.pdf. On the early roots of a problem 
solving approach among prosecutors leading, for example, to the creation of the 
DOJ’s Organized Crime Section, see Ronald Goldstock, The Prosecutor as Problem 
Solver (1991) (unpublished manuscript, on file with the Virginia Law Review^ Asso- 
ciation). 

See Hurricane ICatrina Fraud Task Force, A Progress Report to the Attorney General 
21 (2006). http://www.usdoj.gOv/katrina/Katrma_Fraud/docs/katrinareportfeb2006.pdf. 
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Further, though federal prosecutors remain focused in their day- 
to-day work on investigations and prosecutions, they operate 
against a regulatory background in which auditing and reporting 
aim to prevent crime. Regulators have long promulgated policies 
encouraging prevention-oriented reporting and auditing, and they 
may prefer those approaches to prosecutions that can discourage 
cooperation.^” A range of agencies have also adopted rewards for 
voluntary disclosure, including the Department of Defense, FPA, 
Federal Aviation Administration, FiHS, SEC, State Department, 
and Department of Labor.*® 4’he emphasis on voluntary disclosure 
increased in response to corporate governance scandals. With the 
passage of Sarbanes-Oxlcy, with its elaborate reporting and com- 
pliance requirements, and then with the addition of SEC require- 
ments, corporations face more onerous rules governing auditing 
and compliance.*” Prosecutors rely on these pre-existing disclosure 
regimes to prevent crime. They coordinate training on those regu- 
latory reporting requirements and then bolster those rules by in- 
vestigating, along with agencies, noncompliance as an early signal 
of possible criminality.™ The net result may allow prosecutors to 
rely on criminal sanctions only in egregious cases, but otherwise to 
rely on self-reporting and prevention. 

2. The Charging Stage 

Second, having been made aware of alleged criminality, prosecu- 
tors decide whether or not to pursue charges and then what 
charges to pursue. The DOJ now chooses to pursue structural re- 
form in organizational cases at the charging stage. Particularly sig- 


See supra notes 139, 159, 163, and accompanying text. 

See id.; see also Wray & Hur, supra note 17, at 1108-33. 

See 18 U.S.C. § 1519 (2006) (Sarbanes-Oxley Act anti-shredding provision); Dis- 
closure Required by Sections 406 and 407 of the Sarbanes-Oxley Act of 2002, 17 
C.F.R. §§ 228, 229, 249 (2003); NYSE, Inc., Listed Company Manual § 303A.10 
(2004); Cristie L. Ford, Toward a New Model for Securities Law' Enforcement, 57 
Admin L. Rev. 757 (2005); Cynthia A. Williams, The Securities and Exchange Com- 
mission and Corporate Social Transparency, 112 Ilarv. L. Rev. 1197, 1209-20 (1999); 
supra note 143. 

See Larry D. Thompson, Introduction to Corporate Fraud Task Force, supra note 
197. at iii, available at http://w'\vw.usdoj.go\7dag/cftf/first_year_report.pdf (describing 
contributions of task force members, joint training efforts, policy initiatives, and en- 
forcement); see also infra Appendix A, which shows that most agreements were nego- 
tiated in collaboration with regulators. 
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nificant is that the charging stage occurs before indictment, and 
thus the DOT avoids the severe collateral consequences of an in- 
dictment to the organization. Also significant at the charging stage 
is that prosecutors have considerable discretion. The Supreme 
Court has held that the executive branch “has exclusive authority 
and absolute discretion to decide whether to prosecute a case.””’ 
Prosecutorial exercise of discretion is generally unrevlewable if the 
prosecutor had probable cause, unless prosecutors rely on invidi- 
ous characteristics like race or religion.™ This “broad discretion” 
stems from separation of powers and the President’s power to 
“take Care that the Laws be faithfully executed.”™ Prosecutors 
may also publicly define charging guidelines or standards that, 
though legally unenforceable, internally limit exercise of their dis- 
cretion.™ Further, at the charging stage, prosecutors may seek 
permission from the court to “defer” prosecution in individual 
cases pending an opportunity to complete a rehabilitative pro- 
gram.™ Typically only nonviolent or first time offenders are eligi- 


"" United Stales v. NixnTi,41« U.S, 683, 693 (1974). 

e.g., Wayte v. Ilniled Stales, 470 U.S. 598, 607 (1985) (“Tn gut criminal jus- 
lice system, the Government retains ‘broad discrelioii’ as to whom lo prosecute. ” 
(quoting L'nited States v. Goodwin, 457 LJ.S. 598, 380 ri.ll (1982))), cited with ap- 
proval in United States v. Armstrong, 517 lOS. 456, 464 (1996); Bordenkircher v. 
Hayes, 434 U.S. 357, 364 (1978) (“fS]o long as the prosecutor has probable cause to 
believe that the accused coniniitted an offense defined by statute, the decision 
whether or not to prosecute, and what charge to file or bring before a grand jury, gen- 
erally rests entirely in his discretion/'). 

See U.S. Const, art. II, § 3; 28 U.S.C. §§ 516, 547 (2000) (resening conduct of liti- 
gation to officers of the Department of Justice); Armsirongy 517 U.S. at 464 (noting 
that prosecutor’s retain their broad discretion “because they are designated by statute 
as the President’s delegates to help him discharge his constitutional responsibility to 
‘take Care that the Laws be faithfully executed’”); United States v. Hicks, 693 F.2d 32, 
34 n.l (5th Cir. 1982). 

^'*''See U.S. Dep’t of Justice, United States Attorneys’ Manual § 9-27.230 (2d ed. 
2000) (defining charging standards using very broad factors such as “[fjederal law en- 
forcement priorities,” “[t]he person’s culpability,” and “[t]he nature and seriousness 
of the offense”); see also Gerard E. Lynch, Our Administrative System of Criminal 
Justice, 66 Fordham L. Rev. 2117, 2143 (1998) (calling for prosecutors to “declare the 
standards by which” they decide “what cases to bring and not bring”), See generally 
Thompson Memo, supra note 16; McNulty Memo, supra note 108. 

Generally, federal prosecutors enter into deferral agreements when “the person’s 
timely cooperation appears to be necessary to the pubhc interest.” U.S. Dep’t of Jus- 
tice. United States Attorneys’ Manual § 9-27.600; see also United States v. Richard- 
son. 856 F.2d 644. 647 (4th Cir. 1988) (“A defendant has no right to be placed in pre- 
trial diversion. The decision. . . is one entrusted to the United States Attorney,”); 
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ble for deferral (or “diversion”), and if they agree to participate, 
courts typically supervise such efforts in drug courts or other alter- 
native courts.™ The DOJ’s more recent innovation was to extend 
the practice of pre-trial diversion to organizations.™” As developed 
in the next Part, the discretion prosecutors receive at the charging 
stage limits the ability of courts to review structural reform prose- 
cutions. 

3. The Flea Bargaining Stage 

Third, prosecutors may choose to negotiate a plea bargain. Al- 
most all individual criminal prosecutions result in guilty pleas.”'" 
Plea bargaining retains the same prominence in organizational 
prosecutions; the overwhelming majority of organizations charged 
plead guilty.™' 

Federal courts are more involved in reviewing plea bargains than 
charging decisions, but judges still remain highly deferential.™” 
Judges examine voluntariness, factual basis, fairness, abuse of dis- 
cretion, or infringement on the judge’s sentencing power.™” Judges 


Hicks, 693 F.2d al 34 ii.l (“Since prelrial diversion is a program adniinisLered by Ihe 
.IiLstice Department, eoiisideratioiis of separation of powers and prosecutorial discre- 
tion migliL mandate aji even more limited standard of review.”); Thomas H. Ulrich, 
Pretrial Diversion In The Federal Court System, Fed. Probation. Dec, 2002, at 30, 31- 
33, 35. 

See Richard C. Boldt. Rehabilitative Punishment and the Drug TreatJiient Court 
Movement, 75 Wash. U. F.Q. 1205, 1208-1)9 (1998) (describing the use of courts to 
sugeivise drug treatment programs for nonviolent offenders). 

See supra Section 11. A; Infra Appendix A. 

See Mitchell v. United States, 526 U.S, 314. 324-25 (1999) (“Over 90% of federal 
criminal defendants whose cases are not dismissed enter pleas of guilty or nolo con- 
tendere.”); Bureau of Justice Statistics. U.S. Dep’t of Justice, Sourcebook of Criminal 
Justice Statistics tbl.5.22 (2005), available at http://mvw.albany.edu/sourcebook/ 
pdf/t5222005.pdf (finding tliat in 2004 95.1% of individual defendants disposed of in 
federal district courts pleaded guilty or nolo contendere); see also Rachel E. Barkow, 
Federalism and the Politics of Sentencing, 105 Colum. L. Rev. 1276, 1282-83 (2005). 

See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 107 
tbl.53 (in fiscal year 2003, 182 of 200 organizations prosecuted plead guilty, with 18 
proceeding to trial). 

Nolo contendere agreements without an admission of guilt must be approved by 
the court. See Fed. R. Crim, P. 11(a)(3) (requiring that the court evaluate nolo con- 
tendere pleas by considering “the parties’ views and the public interest in the effective 
administration of justice”). 

See Santobello v. New' York, 404 U.S. 257. 262 (1971) (“A court may reject a plea 
in exercise of sound judicial discretion.”); Fed. R. Crim. P. 1 1(e) advisory committee’s 
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may reject plea agreements “when the district court believes that 
bargain is too lenient, or otherwise not in the public interest. 
However, plea agreements cannot be modified but can only be ac- 
cepted or rejected.^^ Once entered, both prosecutors and defen- 
dants are bound by plea agreements as contracts and may seek re- 
lief for any material breach.‘“ 

The DOJ has sometimes pursued guilty pleas combined with 
compliance settlements. Before the Thompson Memo, the DOJ 
occasionally sought structural reforms from corporations charged 
with crimes and did so chiefly by securing plea agreements includ- 
ing injunctive reforms. The E.F. Hutton and the Drexel Burnham 
Lambert cases in the 1980s were leading examples.’’’ More re- 
cently, for reasons discussed, the DOJ sought to avoid indictments 
of large firms, preferring deferral or nonprosecution agreements.’"' 


note (“The plea agreement procedure does not attempt to define criteria for the ac- 
ceptance or rejection of a plea agreement. Such a decision is left to the discretion of 
the individual trial judge.”); Lowell B. Miller, Judicial Discretion to Reject Negoti- 
ated Pleas, 63 (Jeo. L.J. 241, 246^7 (1974). 

^'UJnited States v. Carrigan, 778 h'.2d 1454, 1462 (lOth Cir. 1985) (quoting LniLed 
States V. Miller, 722 R2d 562, 563 (9th Cir. 1983)); see also United States v. Freed- 
berg, 724 F. Siipp. 851, 854-55 (D. Utah 1989) (holding lliat a plea agreemenl dismiss- 
ing charges against owner but not coiporatioii was contrary to the public interest); cf. 
United States v. Animidown, 497 F.2d 615, 622 (D.C. Cir. 1973) (“[Ajuthority lias 
been granted to the Judge to assure protection of the public mterest.”); United States 
V. Nederlandsche Combinatie Voor Clieinische Industrie. 75 F.R.D. 473, 474-75 
[S.D.N.Y. 1977) (finding that the dismissal of a coiporate conspiracy case involving 
iife-saving drugs would be contrary to the manifest public interest). 

See, e.g., United States v. Reyes, 313 F.3d 1152, 1156-57 (9tli Cir. 2002); United 
States V. Marthi, 287 F.3d 609, 622 (7th Cir, 2002); United States v. Cunavehs. 969 
F.2d 1419, 1422 (2d Cir. 1992). 

"^'See Ricketts v. Adamson, 483 U.S. 1, 9-12 (1987); Santobello, 404 U.S. at 262 
(1971); see also Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 
Yale L.J. 1909, 1914-15 (1992). 

The E.F. Hutton case was the most high-profile early instance. See Notice of Plea 
Agreement and Plea Agreement, United States v. E.F. Hutton & Co., No. 85-00083 
(M.D. Pa. Apr. 30, 1985), reprinted in Staff of Subcomm. on Crime of the H. Comm, 
on the Judiciary, 99th Cong., E.F. Hutton Mail and Wire Fraud 329 (Comm. Print 
1986). 

In a few cases brought under the Foreign Corrupt Practices Act, however, the 
DOJ used a different approach. In conjunction with obtaining guilty pleas by subsidi- 
aries resulting in criminal fines, the DOJ entered into separate agreements with regu- 
lators and the parent corporation to adopt compliance reforms. The ABB corporation 
agreed to compliance-based reforms with the SEC in conjunction with guilty pleas by 
its subsidiaries, ABB Vetco Gray and ABB Vetco Gray UK. See SEC Sues ABB, 
Ltd. in Foreign Bribery Case, Litigation Release No. 18,775. 83 SEC Docket 1014, 
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4. The Probation Stage 

Fourth, a prosecutor may pursue a conviction. The threat not 
just of indictment but also of conviction shapes the current struc- 
tural reform approach. In some individual cases, a court may de- 
cide to order supervised probation in which all or part of the sen- 
tence is deferred pending successful compliance. Similarly, in 
organizational cases, upon a guilty plea or a conviction, the court 
may impose supervised probation. At the probation stage, a court 
may supervise structural reform. 

Unlike in individual prosecutions, where sentences are largely 
■‘charge-offense based” and plea bargaining occurs in the shadow 
of a prosecutor’s own charging decisions,*’' organizational sen- 
tences reflect a range of flexible factors. The organizational sen- 
tencing guidelines consider the type and severity of an offense to 
establish a base fine, and then look to organizational culpability, 
which depends on a range of factors including whether top man- 
agement or middle managemenl “participated in” the criminality 
and whether the organization reported the offense or cooperated.™ 
Based on those factors, the court assesses a punitive fine together 
with any civil restitution or remediation, including community ser- 
vice and notice to victims.™ In addition, organizations may receive 
mitigation for compliance. When Congress passed Sarbanes-Oxley, 
it directed the U.S. Sentencing Commission to consider revising its 
organizational guidelines. New guidelines, which took effect in No- 
vember 2004,™ explicitly permit reducing the fine if an entity 


1014-15 (July 6, 2004). That approach secures compliance but also avoids harsh coii- 
secjuences on the parent corporation. 

The Guidelines were intended to reduce use of probation through determinate 
sentencing. See U.S. Sentencing Conun’ii, Supplementary Report on the Initial Sen- 
tencing Guidelines and Pohey Statements 68-69 this. 2 & 3 (1987); U.S. Sentencing 
Guidehnes Manual § lA1.4(d) (1987) (amended 1990, 1995, 2000, 2004); Sharon M, 
Bunzel, Note. The Probation Officer and the Federal Sentencing Guidelines: Strange 
Philosophical Bedfellows. 104 Yale L.J. 933, 951-57 (1995). 

"^For individuals, the Guidelines provide a grid that “scores” on one axis the de- 
fendant’s prior record and on the other axis the seriousness of the crime. See U.S. 
Sentencing Guidelines Manual ch. 5. pt. A (2005). 

""'Seeid. §§ 8C2,3-.5. 

See id. §8Al,2(a)-(b). 

”^The recent amendments to the Sentencing Guidelines were adopted in response 
to the Sarbanes-Oxley Act’s direction to promulgate new Guidelines that could better 
deter corporate wrongdoing. See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 
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adopts an “effective” compliance program meeting detailed crite- 
ria.™ The Commission adopted “structural reform” reasoning; ap- 
proved compliance programs were intended to create structural 
safeguards against criminality.™ 

In addition to organizational sentencing, a court may impose 
probation on an organization after a conviction. This model more 
closely resembles classic civil, court-centered structural reform liti- 
gation, except here it is the Guidelines that provide the authority 
under which a federal court may Impose reforms. The vast majority 
of organizations that are convicted or that plead guilty are sen- 
tenced by federal courts to probation.™ Most require that an entity 
not engage in criminality during a probationary period. The Guide- 
lines also permit a court to impose affirmative structural condi- 
tions, including ordering the creation of an “effective ethics and 
compliance program.”™ One criterion for probation is “if such sen- 
tence is necessary to ensure that changes are made within the or- 
ganization to reduce the likelihood of future criminal conduct.”™ 


S S(K(a)(2)(5), 2002 IJ.S.C.C.A.N. (116 Slat.) 745, 802 (slating Itial the Sentencing 
CommissioTi should promulgate rules “sufficient to deter and punish organizational 
criminal miscoiiducr’); see also U.S. Seiileucing Guidelines Manual § 8B2.1 cml. 
background (rioting that Gongress “directed tlie (biiTiriiission to review and amend, as 
appropriate, the guidelines and related policy statements to ensure that the guidelines 
that apply to organizations in this chapter ‘are sufficient to deter and punish organiza- 
tional niisconduct’”)- 

“^U.S. Sentencing Guidelines Manual §8B2.1. Under the 1991 Guidehnes, such 
jirograrns had been defined previously only in the advisory notes. See id. § 8A1.2 cmt. 
ii.3(k) (2003) (amended 2004); cf. id. § 8C2.5(f)-(g] (2005) (explicitly setting out the 
criteria an effective compliance program must conform to); Ad Hoc Coimnittee Re- 
port, supra note 158, at 50. 

See U.S. Sentencing Guidelines Manual ch. 8, introductory cmt. (2005). 

See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 107 
tbl.53 (in fiscal year 2003, 148 of 200 organizations received probation, with 24 court- 
ordered compliance programs); 2004 Sourcebook of Federal Sentencing Statistics, su- 
pra note 144, at 123 tbl.53, 329 tbl.53 (in fiscal year 2004, 94 of 130 organizations re- 
ceived probation with 21 court-ordered compliance progi'ams). 

U.S. Sentencing Guidelines Manual § 8D1.4(c)(l). 

"^U.S. Sentencing Guidelines Manual § 8D1. 1(a)(6). Probation is also to be or- 
dered if necessary “to secure payment of restitution . . . enforce a remedial order . . . 
or ensure completion of community service.” Id. § 8D1. 1(a)(1). Furthermore, proba- 
tion is required “if the organization within five years prior to sentencing engaged in 
similar misconduct,” and if an “individual within high-level personnel of the organiza- 
tion . . . participated in the misconduct underlying the instant offense.” Id. 
^ 8Dl.l(a)(4)-(5). See also Richard Gruner. To Let the Punishment Fit the Organiza- 
tion: Sanctioning Corporate Offenders Through Corporate Probation, 16 Am. J. 
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The court then orders, as a condition of probation, that the entity 
maintain “an effective compliance and ethics program consistent 
with §8B2.1.”*® An “effective” program must be quite comprehen- 
sive, including auditing, data collection, policy changes, training, 
and involvement of high-level management. Courts now order a 
significant number of organizations to install such compliance pro- 
grams during probation.^’" The court may also Impose other sanc- 
tions including restitution, community service, and requiring an en- 
tity to publicize its noncompliance to victims.®^ 

Courts supervise implementation of these compliance programs 
in much the same fashion as in a civil structural reform case. Once 
courts order an organization to develop a compliance program as a 
condition of probation, courts monitor the organization to decide 
whether it has successfully done so. Courts largely rely on organ- 
izational self-reporting, but in a form specified by the court.“’ The 
wScntencing Commission also recommends that a regulatory body 
review those reports and that appropriate experts be employed to 
assess compliance.*® The court, relying on reporting and evalua- 
tions, remains closely involved until it determines that the firm has 
complied and should be released from probation. 

5. Civil Actions 

Fifth, prosecutors may file civil actions, typically obtaining a set- 
tlement imposing injunctive reforms designed to prevent future 


Cnm. L. 1, 4 (1988): Christopher A. Wray, Note, Corporate Probation Under the 
New Organizational Sentencing Guidelines, 101 Yale L.J. 2017, 2027-29 (1992) (de- 
scribing the breadth of the probation option). 

U.S. Sentencing Guidelines Manual § 8D1.4(c)(l). 

See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 107 
tbl.53 (seventy-four percent of organizations had probation ordered and twelve per- 
cent had court-ordered compliance programs). Most notable was the Consolidated 
Edison case, in w'hich ConEd pleaded guilty mid-trial and accepted a probation 
agreement as well as the appointment of a special master. See Arthur F. Mathews, 
Defending SEC and DOJ FCPA Investigations and Conducting Related Corporate 
Internal Investigations, 18 Nw. J. Int’l L. & Dus. 303, 430-31 (1998). 

U.S. Sentencing Guidelines Manual §§ 8D1.3, 8D1.4(a). 

See id. §§ 8Dl.l(a), 8D1.4(b)-(c). 

See id. § 8D1.4 cmt. n.l. (“To assess the efficacy of a compliance and ethics pro- 
gram submitted by the organization, the court may employ appropriate experts who 
shall be afforded access to all material possessed by the organization that is necessary 
for a comprehensive assessment of the proposed program.”). 
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criminality. The DOJ has used this approach in the health care 
context, occasionally bringing parallel criminal fraud charges and 
civil False Claims Act proceedings.^* The dismissal of criminal 
charges against the organization or a guilty plea by a subsidiary 
may then be accompanied by a parallel civil settlement requiring 
adoption of compliance measures.™ If the D().T is concerned about 
the collateral effects of an indictment, it could pursue such a strat- 
egy rather than enter Into deferral agreements. 

The DOJ has also In the past adopted an approach seeking civil 
consent decrees, in which a court supervises the implementation of 
any agreement and adjudicates any breach and the agreement’s ul- 
timate termination. Beginning in the 1980s, the DOJ used a civil 
consent decree approach to combat organized crime in RICO 
prosecutions of labor unions.™ The RICO statute provides both for 
criminal punishment and civil injunctions,™ permitting a court to 
issue “such restraining orders or prohibitions, or take such other 
actions ... as it shall deem proper.”™ The DOJ filed twenty such 
lawsuits,’"*" negotiating consent decrees in which trusteeships took 
over control of affected unions or locals.’** These decrees were 
closely monitored by courts, often involving judges in years of pro- 
tracted efforts to obtain compliance. Such a supervising role closely 


An example is the recent Medco settlement. See Press Release, U.S. AtLomey, K. 
Dist. of Pa., U.S. Dep’t of Justice, U.S. Announces Settlement of $155 Million Medco 
False Claims Case (Oct. 23, 2006), littp://www, usdoi.gov/usao/pae/News/Pr/2006/oct/ 
MedcoPressReleaseUpdatedl0.20.06.pdf. 

See, e.g.. Wray & Hur, supra note 17, at 1165-69 & n.334 (listing examples of civil 
False Claims Act settlements together with dismissals of criminal charges or a sub- 
sidiary guilty plea regarding Abbott Laboratories, Gambro Healthcare, Schering- 
Plough, McKesson, Serono, S.A., Novartis, and Tenet Healthcare). 

On the influence of organized crime efforts on recent corporate fraud prosecu- 
tions, see Kurt Eiclienwald & Alexei Barrionuevo. Tough Justice for Executives in 
Enron Era, N.Y. Times, May 27, 2006, at A1 (“The tactics and strategies used in the 
successful prosecution of the former Enron chief executives, Jeffrey K. Skilling and 
Kenneth L. Lay, highlight the transformation that has occurred in recent years in the 
investigation and prosecution of white-collar crime, a change that has brought many 
of the techniques applied to drug cases and mob prosecutions into the once-genteel 
legal world of corporate wTongdoers.“ ). 

18 U.S.C. §§ 1963-1964 (2000). 

^^Id. § 1964(b), See generally Gerard E. Lynch. RICO: The Crime of Being a 
Criminal, Parts I *& II, 87 Colum. L. Rev, 661 (1987). 

See James B. Jacobs et al.. The RICO Trusteeships After Twenty Years: A Pro- 
gress Report, 19 Lab. Law. 419, 419 (2004). 

In only two cases was the trusteeship imposed post-trial. Id. at 420 n.5. 
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resembles the traditional “public law” judging model. Where these 
cases involved efforts to eradicate organized crime, many cases in- 
volved long and difficult remedial phases, with resistance by union 
leadership.™ For example, in the Teamsters litigation, each of 
three special masters faced prolonged challenges to their authority, 
with “incessant attacks against the (/ourt Officers, Government 
and [the] Court objecting to the implementation of the Consent 
Decree,”™ as well as with litigation by nonparties.™ DO,T trustees 
have had mixed results, with successes in eradicating racketeering 
but “very little success in establishing union democracy.”™ The ex- 
perience illustrates the difficulty of structural reform in the face of 
institutional resistance; RICO consent decrees remained super- 
vised by courts for years, even decades. The civil consent decree 
approach used courts lo bolster the DOJ’s authority and delegated 
to courts the long-term project of overseeing compliance. Whether 
the recent wave of DOJ deferred prosecution regimes will face the 
same roadblocks during their intended shorter life-spans and ab- 
sent court supervision remains to be seen. Obviously there are sig- 
nificant differences in a context where the entity may be essentially 
law-abiding and seeks to remedy employee malfeasance.™ 

To conclude this Section, the t3o,T not only made a choice 
among several options when deciding to pursue structural reform 
as a strategy, but the DO,T also chose a unique approach towards 
structural reform by seeking to enter settlements at the charging 
stage. At that early stage, prosecutorial discretion remains ex- 
tremely broad, unlike after a conviction or under a civil consent 
decree, where a court supervises the remedy. Opportunities tor 
overreaching may be greater at the charging stage, and, at the same 
time, the scope of judicial review is quite limited. Thus, the deci- 


See George Kanjiar, Making the Teamsters Safe for Democracy, 102 Yale L.J. 
1645 (1993). 

United States v. Int’l Bhd. of Teamsters, 742 F. Supp. 94, 102 (S.D.N.Y. 1990). 

See Yellow Freight System. Inc. v. United States, 506 U.S. 802 (1992); United 
States V. Int’l Bhd. of Teamsters, 905 F.2d 610, 613-14, 617-20 (2d Cir. 1990); United 
States V. Int’l Bhd. of Teamsters, 803 F. Supp. 806, 810-13 (S.D.N.Y. 1992). 

"" Jacobs, supra note 18, at 160. 

Indeed, federal prosecutors had greater success in their structural efforts to use 
civil RICO and regulatorv' actions to eradicate the influence of organized crime from 
private industry, such as the New York garment, waste-hauling, and construction in- 
dustries. See James B. Jacobs, Gotham Unbound 223-30 (1999). 
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sion to pursue structural reform at the charging stage has impor- 
tant consequences for the future of organizational crime enforce- 
ment, which I take up in the last Part. 

III. Prosecutors, Courts, and Remedial Discretion 

Locating structural reform with prosecutors creates both bene- 
fits and problems that are unique to the role of prosecutors in our 
federal criminal system. Recall the range of difficult questions 
raised in civil structural reform cases that led to judicially imposed 
limits on their scope and a focus on identifying the most effective 
set of best practices. Prosecutors face none of those limitations. 
Federal criminal law delegates to them vast discretion while, at the 
same time, considerations of separation of powers constrain courts. 
Further, though several structural reform alternatives were avail- 
able, the DOJ chose to pursue structural reform at the charging 
stage, where prosecutorial discretion remains particularly broad. 
This Part first examines the question of whether prosecutors may 
abuse their discretion in these agreements, and frames what calling 
an act an abuse means in an area where prosecutors retain such 
broad discretion. Second, it discusses how courts may not effec- 
tively limit prosecutorial discretion in these cases because judicial 
review remains very deferential and limited. Finally, this Part con- 
cludes by raising a series of questions for further scholarship, in- 
cluding whether the DOJ itself, perhaps in conjunction with other 
actors, can provide greater clarity regarding the remedies pursued. 

A. Defining Abuse of Power in Organizational Prosecutions 

Despite their many benefits for the organizations involved, crit- 
ics in the press have called certain terms in DOJ agreements prose- 
cutorial “abuses of power.”"* Rhetoric aside, abuse of prosecuto- 
rial power is a quite limited legal concept, given the scope of a 
prosecutor’s authority and discretion. First, many perceived abuses 
lack a legal remedy and are permissible exercises of prosecutorial 
discretion. Second, other perceived abuses may lack a legal remedy 
but nevertheless implicate a prosecutor’s ethical responsibilities. 


See Epstein, supra note 11 . See generally also Coffee, supra note 7. 
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Third, only in rare cases do prosecutors so exceed their discretion 
that a court may provide a remedy. 

First, critics in the press have attacked features of these agree- 
ments as involving abuses of power when in fact prosecutors did 
not violate any rights for which there is any legal redress. For ex- 
ample, as described, prosecutors retain substantial discretion over 
whether to charge defendants at all and over what charges to pur- 
sue. While 1 have described a striking family resemblance among 
the agreements to date, critics have observed some case-by-case in- 
consistencies that cannot be easily explained by the type of organi- 
zation involved, nor by misconduct or prior compliance.™ Some 
nonprosecution agreements have more onerous terms, for exam- 
ple, than deferred prosecution agreements, which may indicate 
"sweetheart deals.”"* However, prosecutors may not cite to prior 
compliance in the text of the agreement; we do not have all of the 
information that they relied upon. Even assuming outright special 
treatment of defendants occurred, that is consistent with the broad 
discretion vested in prosecutors. Only disparate treatment of pro- 
tected classes or extreme cases of special treatment may be re- 
viewed by a court. Thus, to the extent that preferential treatment 
in organizational cases raises a problem, it raises a serious question 
of prosecutorial ethics, but those affected lack a legal remedy. 

Second, a range of prosecutorial actions in organizational cases 
implicate their ethical responsibilities. Though ethical rules typl- 


See Finder & McConnell, supra note 17, at 2 (attributing inconsistency to a 
“devolutioji” of DOJ authority); F. Joseph Warm & Peter E. Jaffe, The Deferred- 
Prosecutioji Jigsaw Puzzle; A Modest Proposal for Reform, White Collar Crime Litig. 
Rep., Sept. 2005, at 1, 1, available at http://media.gibsondunu.com/'fstore/docuniciits/ 
pubsAVarinJaffeWCCDeferredPros0905.pdf (“[Ijii Shell and Monsanto we have two 
blue-chip, highly regarded public companies[, andj . . . each cooperated fully with the 
investigations of both the DOJ and the SEC. . . . Yet one corporation walked away 
with the disconcerting prospect of conducting 36 months of business under the 
shadow of a deferred criminal information and a corporate monitor, while the other 
was let off with a good talking to. . . . Shell, the one admonished to ‘go forth and sin 
no more,' admitted to a misreporting scheme that allegedly cost investors billions of 
dollars, while Monsanto, the one with the hammer-shaped cloud hanging over its 
head, admitted to a failed five-figure bribery attempt that, in the end, cost no one but 
itself.”). 

Warin & Jaffe, supra note 247, at 3 (comparing the American Electric Power Inc. 
defeiTed prosecution agi'cement with the Symbol Technologies Inc. nonprosecution 
agreement and noting “the curious result that some non-prosecution agreements are 
quite possibly more oppressive than some deferred-prosecution agreements”). 
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cally do not provide enforceable rules, criticism of perceived ethi- 
cal breaches may gain public traction and result in prosecutors 
adopting new internal controls such as model guidelines. Model 
disciplinary rules typically forbid only prosecuting without prob- 
able cause and concealing exculpatory evidence."" None have sug- 
gested that prosecutors violated any such rules regarding organiza- 
tional agreements. Model ethical rules chiefly provide abstract 
aspirational goals to “seek justice.”"" 

In some contexts, however, organizations, together with other 
critics, have effectively protested perceived breaches of prosecuto- 
rial ethics. Using strong rhetoric, many organizations, lawyers, aca- 
demics, and politicians have called securing organizational privi- 
lege waivers an abuse of power."’ Prosecutors took the “important 
policy considerations” raised by critics seriously, and voluntarily 
restricted their pursuit of privilege waivers to limited cases raising 
a “Icgilimalc” nccd."^ 

The agreements may, as described, severely impact the rights of 
individuals being prosecuted."" Prosecutors face few restrictions on 
the use of cooperating defendants, except that they may not de- 
ceive or coerce (which Judge Kaplan held the government did by- 
applying pressure to KPMG to threaten to cut off employee legal 
fees""). Outside that situation, criminal law typically does not pro- 
vide remedies to third parties collaterally affected by prosecutions. 
In response to outside criticism and political pressure, the DOJ re- 
vised its policies to generally prohibit rewarding refusal to pay em- 
ployees’ attorney’s fees."" Nevertheless, while prosecutors may 
promulgate memoranda with guidelines, and while such internal 


™ See Model Code of Prof] Responsibility DR 7-103(A) (1983). 

Model Rules of Profl Conduct R. 3.8 cmt. 1 (2001); see also Carolyn B, Ramsey, 
Tlie Discretionary Power of '■'Public” Prosecutors in Historical Perspective, 39 Am. 
Crim. L. Rev. 1309, 1310-12 (2002); Fred C. Zacliarias, Structui'ing the Ethics of 
Prosecutorial Trial Practice: Can Prosecutors Do Justice?, 44 Vand. L. Rev. 45, 60-65 
(1991). 

See supra text accompanying notes 9-12. 

See McNulty Memo, supra note 108, at 8-9. 

See supra Subsection LC.2. 

"^''United States v. Stein. 435 F. Supp. 2d. 330. 365 (S.D.N.Y. 2006). appeal dock- 
eted. No. 06-4358 (2d Cir, Sept. 19, 2006). 

See McNulty Memo, supra note 108, at 8-9. 
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guidelines provide added notice and clarity regarding their discre- 
tion, they are legally unenforceable.'* 

In other areas, the organizations themselves may not perceive 
any breach of ethics even when they are the only entity adversely 
affected. Critics have attacked four agreements that include 
•‘community service” requirements, such as funding the chair in 
ethics at Seton Hall Law School in the Bristol-Myers case, donating 
to the Coast Guard Alumni Association and funding a chair in en- 
vironmental studies in the Operations Management International 
case, and funding environmental community service projects in the 
FirstEnergy Nuclear Operating Co. case.*' The Roger Williams 
Medical Center agreement eontained terms particularly far afield; 
in that case the government feared that indicting a nonprofit hospi- 
tal for public corruption would jeopardize health care to the poor 
in Providence, Rhode Island. The deferral agreement required that 
the hospital provide $4 million in additional free uninsured health 
care to low-income residents.** The DOJ has articulated no princi- 
ple to limit the reach of such terms. Nor is there anything unusual 
about those four cases making community service more appropri- 
ate than in other post-Thompson Memo agreements. 

A court would be unlikely to provide any relief should a firm try 
to challenge such community service requirements. The Guidelines 
permit community service agreements, but caution against re- 
quirements not “directly related to the offense,” and they prohibit 
“requiring a defendant to endow a chair at a university or to con- 


“‘See Ellen S. Podgor, The Ethics and Professionalism of Prosecutors in Discrc- 
tiouary Decisions, 68 Fordhani L. Rev. 1.511, 1512 n.6 (2000). 

See Prosecutor to Corporation: Endow a Chair at My Law School, or Else, 

Corp. Crime Rep. (Corporate Crime Reporter, Wash., D.C.), Aug. 3, 2005, at 32, 
available at http://www.corporatecrimereporter.coin/coffee080305.htm (quoting Pro- 
fessor John Coffee as saying that the Bristol-Myers Squibb agi'eement implicated 
“prosecutorial accountability” and as asking, “[s]hould a U.S. attorney exploit his lev- 
erage over a corporate defendant to compel it to do good deeds, such as creating a 
chair at the U.S. attorney’s law school?” ). 

"^®See Deferred Prosecution Agreement at f 12-13, United States v. Roger 
Williams Med. Ctr.. No. 06-02T (D.R.I. Jan. 27, 2006), available at 
http://www.usdoj.gov/usao/ri/press release/jan2006/rwmcdef.PDr; Press Re- 
lease, Office of Governor Donald L. Carcieri, State of R.I., Health Department 
to Renew Hospital License with Increased Oversight (Apr. 7. 2006), 
http://ww'w,ri.gov/GOVERNOR/view.php?id-l697, 
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tribute to a local charity” in order to avoid potential abuses™ Yet 
at the charging stage, a court’s hands are tied. As described in the 
next Section, a court cannot subtract terms from an agreement, but 
can only reject an entire agreement if it is grossly contrary to the 
goals of the Guidelines. Further, it can be difficult to conclude 
whether there was any overreaching. Perhaps the entity itself pro- 
posed to perform community service."® After all, community ser- 
vice creates positive publicity and imposes minimal costs on firms, 
and by settling, organizations avoid far more punitive terms (such 
as large fines)."® No organization has challenged these terms, which 
could explain why courts have never rejected such agreements, 
even if prosecutors arguably strayed from the core Guidelines mis- 
sion. 

Third, some terms suggest that prosecutors may have actually 
exceeded the legal bounds of their broad discretion. Some terms 
may be unrelated to cither rehabilitative or punitive ends. In the 
prosecution of the New York Racing Association (“NYRA”), a 
state-franchised operation,™ federal prosecutors required, as part 
of the conditional dismissal of the criminal charges, that the NYRA 
install slot machines (“video lottery terminals”) at its race tracks. 
This requirement was imposed in deference to state officials who 
feared that the loss of slot machine revenue at race tracks would 
impair their ability to comply with a ruling requiring additional 
school financing.™ The settlement between state prosecutors and 
MCI included “a first-of-its-kind economic development agree- 


U.S. Sentencing Guidelines Manual § 8 B1.3 (2005). 

The U.S. Attorney for New Jersey has stated that the Seton Hall ethics chair was 
requested by Bristol-Myers, for example. See Lisa Brennan, Deferred White-Collar 
Prosecutions: New Terrain, Few Signposts, N.J. L.J., Apr. 11, 2006, available at 
http ://ww,'w.law.coin/jsp/article.jsp?id -1144330167949. 

See U.S. Sentencing Guidelines Manual § 8B1.3; Brent Fisse, Community Service 
as a Sanction Against Corporations, 1981 Wis. L. Rev. 970. 

See Press Release, U.S. Attorney’s Office, E. Dist. of N.Y,, U.S. Dep’t of Justice, 
Two Former Directors of the New York Racing Association’s Pari-mutuel Depart- 
ment Plead Guilty to Scheme to Defraud the United States (May 6, 2004), 
http://www.usdoj.gOv/tax/usaopress/2004/txdv042004may06.htm. 

See James M. Odato. NYRA Deal in the Works. Albany Times Union, Dec. 6, 
2003, at A1 (reporting that “Gov. George Pataki and legislative leaders are counting 
on the gambhng hall to help balance the state budget” and projecting that the slots 
would generate $500 million for state coffers); see also Greenblum, supra note 17. at 
1878. 
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ment” that MCI would add 1600 jobs over ten years in Okla- 
homa/“ Critics call such unrelated obligations imposed on corpora- 
tions by prosecutors “Tammany Hail politicking”; indeed, prosecu- 
tors in both cases acted solely to benefit state government by 
imposing conditions bearing no relationship to the alleged crimes.™ 
Such terms resemble similar provisions in civil structural reform 
agreements under which resources are exacted from state govern- 
ments for the benefit of local governments. Tor example, by enter- 
ing into a consent decree, a local school system could obtain vast 
state funds to create new magnet schools.™' Here, however, the 
paradigm is altered. Federal prosecutors cooperate with state or 
local governments to obtain financial benefits from private parties. 

Such side agreements raise the question of whether prosecutors 
always pursue criminal law goals. Nevertheless, firms may have lit- 
tle interest in challenging such terms. They avoid far more punitive 
fines and the costs of an indictment by entering into an agreement. 
In cases of egregious abuses, however, I suggest in the next Section 
that a court might reject an agreement as incompatible with the 
Guidelines. 

So far I have discussed possible abuses in the terms of agree- 
ments, but one could also imagine potential abuses during their 
implementation. We have little information about implementation. 
It has remained nonpublic, with the exception of two examples in 
which independent monitors, as noted, exerted substantial influ- 
ence and detected additional malfeasance by the subject organiza- 
tion. Critics have cited those as examples of abuses.™ In principle, 
these agreements are no different than any cooperation or proba- 
tionary agreement with prosecutors in the criminal law context. 
Moreover, where organizations have contracted to confer broad 
supervisory power to independent monitors, calling such acts 
abuses seems difficult. Nevertheless, prosecutors have ethical re- 
sponsibilities to do justice when supervising organizational compli- 
ance. 


Corporate Crime Reporter, Crime Without Conviction: The Rise of Deferred 
and Non Prosecution Agreements (2005). http://ww\v.corporatecrimereporter.comy' 
de f eiTe drep or t . htm. 

See Warin & Jaffe. supra note 247, at 4. 

See, e.g., Missouri v. Jenkins, 515 U.S. 70, 91-92 (1995). 

See Epstein, supra note 11 . 
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Finally, an organization would be severely impacted if the DOJ 
improvidently declared a breach and pursued an indictment. The 
vast majority of agreements (eighty-three percent) permit the 
D(XT, in its sole discretion, to find that an agreement has been 
breached and then pursue a prosecution. Interestingly, only two 
firms negotiated alternative provisions (the other four agreements 
without such provisions were silent). Boeing negotiated a unique 
provision where a Special Master, a retired federal judge, will ad- 
judicate any alleged breach — any breach by an employee “at a 
level below Executive Management” is not to “be deemed to con- 
stitute conduct by Boeing.”*® BDO Seidman negotiated a provision 
that any declared breach must be adjudicated in proceedings the 
DOJ initiates before a federal district judge. One would expect 
more firms to have bargained for such protections against the harm 
of an improper indictment. Instead, most permit a unilateral DOJ 
finding of breach, risking the indictment and severe collateral con- 
sequences that provided the impetus for these agreements. This 
risk may be mitigated only somewhat by judicial review, as dis- 
cussed next. 

Problems of perceived, actual, and potential prosecutorial 
abuses all flow from the sweeping discretion of prosecutors and 
their ability to obtain far-reaching relief in these structural reform 
cases. Next, I address a series of additional questions regarding 
whether constraints exist on that discretion. 

B. Judicial Review 

In the classic structural reform model, “public law” litigation 
fundamentally reallocates government power and places judges as 
impartial power brokers in an ongoing bargaining process between 
citizens and government.*’ During remedial efforts, courts serve as 
gatekeepers, approving remedies, supervising implementation of 
remedies, deciding when the entity has substantially complied with 
constitutional mandates, and then terminating remedial decrees. 


Deferred Prosecution Agreement Detween the United States Attorney's Offices for 
the Central District of California and the Eastern District of Virginia and The Boeing 
Company ff 10-12 (June 29. 2006). available at http://wv\w.corporatecrimereporter.com' 
documents/boeing2.pdf. 

See Diver, supra note 66, at 64. 




240 


Garre TT_BooK 


5/17/2007 3:21 PM 


920 Virginia Law Review [Vol. 93:853 

In structural reform prosecutions, prosecutors, not courts, as- 
sume the public law mantle. In the criminal system, courts typically 
remain on the sidelines except in the few cases that proceed to 
trial. While courts supervise structural reform when they sentence 
firms to probation following a conviction, before an indictment the 
role of courts remains circumscribed. In .Judge Gerard E. Lynch’s 
terms, the criminal system in practice operates as “an administra- 
tive system” in which almost all cases are resolved in plea bargain- 
ing based on the prosecutor’s internal procedures and standards, 
“in absolute distinction from a model of adversarial determination 
of fact and law before a neutral judicial decision maker.”"™ 

In many respects, structural reform by prosecutors in the crimi- 
nal law setting should be far less troubling than civil structural re- 
form before a judicial decisionmaker. The chief criticism raised in 
civil structural reform was that unaccountable private parties 
sought to reform institutions under the aegis of unaccountable 
courts."’* Indeed, critics argued that separation of powers principles 
demand that courts abstain from exercising “traditionally executive 
functions,” and that structural reform instead come from the politi- 
cal branches.™ Structural reform prosecutions answer those criti- 
cisms. Except in a few cases, the subjects of structural reform 
prosecutions are private firms, not government entities. Prosecu- 
tors are executive actors and politically accountable. For that rea- 
son, they receive substantial separation of powers deference. This 
is not to say deference is always justified; in practice, federal prose- 
cutors are not wholly accountable to the central DOJ but maintain 
real independence, including in the organizational crime context.’"” 

Though both the litigants and the institutional targets are very- 
different from those in civil cases, structural reform prosecutions 
raise similar challenges in that they rely on the same broad reme- 
dial tools. InstiluLional remedies raise a raft of difficult practical 
and policy questions regarding their scope, cost, duration, detail. 


Gerard E. Lynch, Screening Versus Plea Bargaining: Exactly What Are We Trad- 
in^^ Off?. 55 Stan. L. Rev. 1399, 1404 (2003). 

See Mishkin, supra note 85, at 971; Yoo, supra note 85, at 1124. 

Robert F. Nagel, Separation of Powers and the Scope of Federal Equitable 
Remedies, 30 Stan. L. Rev. 661, 652 (1978); see also Fletcher, supra note 71, at 636-37 
(arguing that political intervention by courts should only occur where an entity is “se- 
riously and chronically in default”). 

See supra text accompanying note 171. 
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implementation, role for experts, reporting, effects on third parties, 
degree of participation by third parties, and alterations when con- 
ditions change.™ Critics of civil interventions typically called, not 
for an end to reform, but for stricter and principled limits to judi- 
cial discretion.™ In turn, civil courts fashioned such remedial lim- 
its.^"' In the school desegregation context, for example, the Su- 
preme Court developed a three-part test requiring a court to (1) 
consider the nature and scope of the constitutional violation, (2) 
impose the least restrictive injunctions to restore victims to the po- 
sition they would have been in absent unconstitutional acts, and (.3) 
take account of administrative prerogatives of state and local au- 
thorities.™ Some argue the Court went too far in hampering reme- 
dies for constitutional violations, while others argue the Court did 
uot go far enough.*'" 

In the criminal context, though problems of federalism or legiti- 
macy of judicial discrctiou are not implicated, the amplications 
just discussed arise precisely because prosecutors have almost 
unlimited discretion. Courts do review actions of prosecutors, de- 
spite substantial separation of powers deference, in order to pro- 
tect rights of criminal defendants from prosecutorial zeal, but judi- 
cial review remains highly limited except in unusual cases. The 
uncertain existence of meaningful limits on structural reform 
prosecutions raises substantial questions for future scholarship. 
Here, I look more closely at what stages actors might consider or 
reject such limits by looking at the roles of courts, prosecutors, leg- 
islators, and organizations regarding (1) the approval, (2) the im- 
plementation, and (3) the termination of structural reform agree- 
ments. Where judicial review can play only a very limited role 
given separation of powers deference, absent legislative interven- 
tion and so long as the DOJ pursues remedies at the charging 
stage, I conclude the DOJ will chiefly define the development of 
structural reform prosecutions. 


See supra Section LB. 

See, e.g., Yoo, supra note 85, at 1171-73. 

See Missouri v. Jenkins, 515 U.S. 70 {1995): Bd, of Educ. v. Dowell, 498 U.S. 237 
{1991); Milliken v. Bradley, 433 U.S. 267, 282 (1977); see also Fed. R. Civ. F. 60(b) 
{permitting a court to relieve a party of a judgment if “it is no longer equitable that 
the judgment should have prospective application”). 

See Milliken, 433 U.S. at 280-81 . 

See supra notes 71-72, 84-85 and accompanying text. 
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1. Approval 

Courts have not intervened at the approval stage during which 
the parties negotiate and agree on the terms of a structural reform 
prosecution agreement. Perhaps, even at the charging stage of a 
criminal case, a federal judge need not accept a “fait accompli” de- 
ferral agreement.®’ None have suggested how judges can review 
such charging decisions. However, the U.S. Code provides that 
courts must review deferred prosecution agreements and approve 
any deferral.*' There is no case law interpreting that provision. 
There is no commentary on it. Every judge approving a deferred 
prosecution agreement has done so without any published rulings 
or modifications to the agreement. 

Perhaps that has been due to institutional limits on a court’s ca- 
pacity to evaluate deferred prosecution agreements dealing with 
complex governance matters. A court is in the position of review- 
ing a complex agreement already reached. A court can only reject 
the entire agreement; the U.S. Code does not (clearly, at least) 
provide any power to modify a proposed diversion. At the charging 
stage, as noted, prosecutorial decisions receive a “presumption of 
regularity.”* Similarly, in the plea agreement context, federal 
courts scrutinize agreements not only for several reasons noted, in- 
cluding voluntariness, factual basis, and fairness, but also to see 
whether they comply with the “public interest” or conflict with the 
purposes of the Guidelines.* However, such criteria are “difficult 
to enforce,” and courts rarely reject an agreement unless defen- 
dants were denied minimally adequate procedural protections or 
there was a gross departure from prosecutorial discretion.* 


See Greeiiblum, supra note 17, at 1864. 

^^^See 18 U.S.C § 3161(li)(2) (2000) (stating that the time to file an indictment is 
tolled during “[a]ny period of delay during which prosecution is deferred by the at- 
torney for the Government pursuant to written agreement with the defendant, with 
the approval of the court, for the purpose of allowing the defendant to demonstrate 
his good conduct’'). 

United States v. Armstrong, 517 U.S. 456, 464 (1996) (quoting United States v. 
Chemical Found., Inc.. 272 U.S. 1, 14-15 (1926)). 

See supra Subsection I.C.l. 

See Abraham S. Goldstein. The Passive Judiciary: Prosecutorial Discretion and 
the Guilty Plea 9 (1981). Just as in civil cases, where appellate courts face great diffi- 
culties reviewing discretionary decrees in institutional cases, courts here may only in- 
ten-’ene given clear violations of legal rules. See Fletcher, supra note 71, at 661-63. 
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Organizational defendants, while highly unlikely to sign an 
agreement involuntarily, may enter into an agreement that grossly 
departs from the purposes of the Guidelines. The Guidelines, as 
noted, are far more demanding than many organizational agree- 
ments. They include seven detailed criteria for what constitutes an 
“effective” compliance program^“ that make clear an organization 
must develop ways to cure systemic shortcomings.'*’ Still more de- 
manding, the Guidelines require that a company remain vigilant in 
its problem solving and “evaluate periodically the effectiveness of 
the organization’s compliance and ethics program.”*** An organiza- 
tion must “promote an organizational culture that encourages ethi- 
cal conduct and a commitment to compliance with the law.”*"* 
Courts consider best practices in an industry and take into account 
the size of an organization.**’ While courts now apply these de- 
manding Guidelines at the sentencing stage**" and when ordering 
compliance programs during probation,*"" in such cases the organi- 


See U.S. Sentencing Guidelines Manual § 8B2.1 (2005) (requiring that an organi- 
/.aliou (1) “establish standards and prtxiedures to prevent and detect criminal con- 
duct,” (2) ensure its governing authority and high-level personnel oversee an effective 
coiTipliance program, delegating specific individuals to imjflernent it and rejfort on its 
]UT)gress, (3) exclude from positions of authority ]7ersons involved in illegality, (4) 
conduct effective training on the compliance and ethics program, (.5) use monitoring 
and auditing to detect criminal conduct and to evaluate the effectiveness of the coni- 
phance prograni and create avenues for confidentiaf reporting of malfeasance, (6) dis- 
cipline failures to comply, and (7) after criminality is detected, take reasonable steps 
to respond and modify the compliance program). 

See U.S. Sentencing Guidelines Manual § 8B2.1 cmt. nn.2-5. 

Id. §SB2, 1(b)(5)(B). 

Id. §SB2, 1(a)(2). 

See id. § 8B2.1 cmt. n.2( A). 

courts have thus far given credit to organizations for having effective com- 
pliance programs (only 0.4% of 812 organizations sentenced from 1993 to 2001). See 
Ad Hoc Committee Report, supra note 158, at 26. Part of the reason may be that 
most companies sentenced had fifty or fewer employees and thus were small enough 
that a high-level person engaged in or approved of the criminal offense (66.4% had 50 
or fewer, 27.5 % had 10 or fewer, and only 7.4% had 1000 or more). Id. However, a 
fair number of cases (40%) did involve mitigation for cooperation with the govern- 
ment. See 2003 Sourcebook of Federal Sentencing Statistics, supra note 144, at 108 
tbl.54. 

See Dellastatious v. Williams. 242 F.3d 191. 196 (4th Cir. 2001) (stating directors 
may avoid derivative liability if they demonstrate “an adequate corporate informa- 
tion-gathering and reporting system”); McCall v. Scott, 239 F.3d 808, 819-20 (6th. Cir, 
2001) (stating that “inaction” and failure to implement comphance programs in the 
face of “red flags” supports liability); In re Caremark Int’l Derivative Litig., 698 A.2d 
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zation was convicted and is legitimately subject to punitive sentenc- 
ing conditions. 

Absent a conviction, the Guidelines do not squarely apply and 
judicial intervention will be highly deferential. Gourts would likely 
presume the agreement Is proper or conduct a “reasonableness” 
inquiry, as they do when reviewing whether plea agreements com- 
port with the broad goals of the Guidelines.''" Applying such defer- 
ential review, a court would likely reject only a highly atypical, 
egregiously nonconforming agreement and would routinely ap- 
prove the rest without hesitation. Most agreements will generally 
serve the compliance goals of the Guidelines, even if some of their 
specific terms do not. Imposing substantial, unrelated obligations 
on an organization might deserve judicial intervention.™ Yet if the 
organization itself docs not protest, a court would be unlikely to 
act. Further, the U.S. Code does not provide for review of non- 
prosccuLion agreements. Should courts start to more rigorously re- 
view deferral agreements, the DOT could merely secure nonprose- 
cution agreements rather than deferred prosecution agreements. 

Deferential judicial review would also likely prove of little use in 
protecting nondefendant third parties, such as current and former 
employees, who face individual prosecutions and are negatively 
impacted by the firm’s cooperation with the DOJ.™ In the KPMG 
case, the District Court offered individual employees only the rem- 


959. 969 (Del. Cli. 1996) (noting that because the Guidehnes offer “powerful incen- 
tives for corporations today to have in place coinpliauce programs to detect violations 
of law,” failure to hnplenient compliance systems supports derivative liabiUty). 

One court has evaluated the reasonableness of a plea agi'cement with a corporate 
defendant that included substantial compliance and remedial measures, approving it 
with reference to the Organizational Sentencing Guidelines. See United States v. C.R. 
Bard. Inc., 848 F. Supp. 287 (D. Mass. 1994). 

Perhaps if an agreement almost exclusively contained overreaching community 
service terms a court could intervene, given that the Guidelines caution against im- 
posing community service not “directly related” to the offense. Now' that the Guide- 
lines commentary no longer suggests that privilege waiver supports a reduction, 
courts may also consider whether terms requiring privilege waivers support the pur- 
poses of the Guidelines. See News Release, U.S. Sentencing Commm, U.S. Sentenc- 
ing Commission Votes to Amend Guidelines for Terrorism, Firearms, and Steroids 
(Apr. 11. 2006). http://www.ussc.gOv/PRESS/rel0406.htm. 

■"^See Mark llamblett. Judge: Evidence Shows Government Influenced KPMG’s 
Defense Fees Policy, N.Y. L.J., May 12, 2006, available at http://w'ww.law.com/ 
jsp/article.jsp?id-l 147338329237. 
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edy of a civil suit for legal fees.™ The court did not consider the 
rights of those employees when it approved the KPMG deferred 
prosecution agreement in the first place. Nor would doing so nec- 
essarily be practicable; it might require consolidated hearings in- 
cluding individual and organizational defendants.^'” Such hearings 
could turn into prolonged multipolar disputes, and courts do not 
typically permit third parties to intervene in criminal matters. 
When former employees challenged the KPMG agreement (only 
after it was terminated), the court permitted them to file motions 
as amicus curiae, but ruled they lacked standing to object; regard- 
less, the court ruled that prosecutors retain exceedingly broad dis- 
cretion to terminate a prosecution.”'’ 

If Congress is concerned about prosecutorial discretion in shap- 
ing structural reform remedies, legislation could provide for en- 
hanced judicial review. Alternatively, legislation could focus on the 
DOJ’s relationship with industry and the public, requiring an op- 
portunity for public notice and comment as some agencies must 
currently provide before entering into consent decrees.™ No such 
proposals have been made. 

2. Implemenlalion 

Courts are also unlikely to play any role during the implementa- 
tion of structural reform agreements. The DOJ chose not to pursue 
alternative approaches such as civil consent decrees or corporate 
probation, which heavily involve courts in policing the implementa- 
tion process and settling disputes. Where the parties agree to a 
structural reform remedy that leaves courts out of the project, the 
only mechanism for judicial oversight would be for judges to insist 


United States v. Stein, 435 F. Siipp. 2d 330, 382 (S.D.N.Y. 2006). appeal docketed, 
No. 06-4358 (2d Cir. Sept. 19, 2006). 

A court could perhaps, pursuant to its inherent authority to consolidate cases, en- 
ter joint rulings on narrow legal issues raised by the limited group of parties also being 
criminally prosecuted for the same underlying conduct. See Section TT.A. Tn contrast, 
I find it highly iinreahstic, as one author suggests, that courts broadly serve as a “fidu- 
ciary for constituencies otherwise unrepresented in the corporate deferral process and 
potentially vulnerable to negative externalities.” See (Ireenblum, supra note 17, at 
1901. 

"''See United States v. KPMG LLP, No. l:05-CR-00903-LAP. 2007 WL 541956 
(S.D.N.Y.Feb. 14. 2007). 

See supra note 136 and accompanying text. 
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that a deferral not be approved in the first instance absent periodic 
reports to the court regarding the progress of compliance. Such an 
occurrence seems highly unlikely given that judges would have to 
reach out to assume a supervisory role not sought by the parties 
and in areas regarding organizational governance. 

The U.S. (/ode provision requiring that the court approve a de- 
ferral, though intended to “strengthen[] the supervision over per- 
sons released pending trial,”™ does not clearly provide the sort of 
supei^dsory power that courts have under the Guidelines at the 
probation stage after a conviction. If (/ongress intended to provide 
for supervision over pre-trial diversion, it could pass a statute to 
that effect. 

Absent such interventions, prosecutors will supervise implemen- 
tation of these agreements, a difficult task for which they may lack 
institutional competence. For that reason prosecutors under- 
standably appear to rely heavily on independent monitors, just as a 
court would, to structure compliance programs and audit perform- 
ance. The criminal law context raises special challenges for inde- 
pendent monitors, however, that are worth further exploration, just 
as scholars have explored challenges facing civil monitors.™ The 
DO.T has selected former regulators and former corporate crime 
prosecutors to serve as independent monitors."" Those credentials 
nevertheless may not always prepare a monitor for the work of re- 
constituting a compliance program, even if they have such experi- 
ence. While internal groups might welcome a monitor to eradicate 
criminality, an outside monitor could have difficulty obtaining co- 
operation or even information. Internal groups can mislead a 
monitor and disguise criminality."" Gatekeepers such as auditors 


"’“See H.R. Rep. No. 93-1508, at 1 (1974), as reprinted m 1974 U.S.C.C.A.N. 7401, 
7401. 

See Lloyd C. Anderson, Implementation of Consent Decrees in Structural Re- 
form Litigation, 1986 U. 111. L. Rev. 725, 732-35 (1986) (describing roles of independ- 
ent monitors in civil structural remedies ); Note. “Mastering” Intervention in Prisons, 
88 Yale L.J. 1062. 1063-68 (1979) (exploring use of “masters” in prison reform litiga- 
tion). 

A similar development has occurred ’with the rise in the retention of independent 
private sector inspectors general, often former prosecutors, by government to prevent 
fraud in contracting and by private firms conducting internal investigations. See 
James B. Jacobs & Ron Goldstock, Monitors & IPSIGS: Emergence of a New Crimi- 
nal Justice Role. Crim. L. Dull, Mar.-Apr. 2007, 

See id. 
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and lawyers may already have failed to detect employee malfea- 
sance or contributed to failures to properly supervise compliance.”” 
If they face resistance, monitors may need more time to achieve 
deep changes than many short-lived agreements provide.” One 
monitor has uncovered substantial new criminality in an organiza- 
tion, which could result in additional individual prosecutions but 
perhaps also complicates the compliance process." Another, at 
Bristol-Myers Squibb, recently recommended that the CEO be 
dismissed. The board did so, but a new investigation is now ongo- 
ing regarding new criminality uncovered.”’ Given difficulties in 
quickly achieving reform, prosecutors may require more sustained 
interventions. Indeed, prosecutors might themselves seek out judi- 
cial involvement and supervision of the type that provided an im- 
portant buttress in civil RICO prosecutions. While courts may not 
have any more expertise, they would have authority to modify the 
terms of supervision and perhaps better adapt reform to changed 
circumstances. 

3. Termination 

A final occasion where courts may become involved is at the 
back end, if disputes arise where the DOJ unilaterally terminates 
an agreement. Federal courts already conduct analogous review in 
individual cases where the defendant made promises in exchange 
for a plea agreement, asking whether the government acted in 
•‘good faith” and “lived up to its end of the bargain.’”* Almost all 


See John C. Coffee, Jr.. What Caused Enron? A Capsule Social and Economic 
History of the 1990s, 89 Cornell L. Rev. 269, 287-97 (2004), 

See Jill Nawrocki, Home Improvement, Corp. Governance, Apr. 2006, at 90, 95. 
available at tittp;//www'.law.com/jsp/ilic/PubArticleIHC.jsp?id=1146560723743 (de- 
scribing the sustained efforts of the Computer Associates’ General Counsel to “weave 
the [DP] agreement’s principles iirto the fabric of the company”). 

See Troy Graham <fe Jennifer Moroz, UMDNJ Monitor Says Fraud, Failures Now 
Up to $243 Million, Phila. Inquir'er, July 21, 2006, at BOl (describing how the moni- 
tor’s investigation of the University of Medicine and Dentistry of New Jersey led to 
the resignation of the Dean and the firing of an Associate Dean, and uncovered $243 
million in mismanagement and $35 million in potential Medicare fraud). 

See Saul, supra note 177. 

^‘’"United States v. Leonard. 50 F.3d 1152, 1157 (2d Cir. 1995) (quoting United 
States V. Knights, 968 F.2d 1483, 1486-87 (2d Cir. 1992)). This issue arises where the 
government promises to move for a downward departure for “substantial assistance’' 
under § 5K1.1 of the Sentencing Guidelines, but later decides it did not receive such 
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of the deferred and nonprosecution agreements contain provisions 
in which the DOT can unilaterally assert a breach, terminate the 
agreement, and then pursue a criminal prosecution of the organiza- 
tion. The DO.T can then typically take full advantage of all of the 
admissions of criminal wrongdoing contained in the agreement, 
making indictment and conviction all but certain. Despite those 
stringent terms, federal courts hold that due process prevents the 
government from “unilaterally determining” that a defendant 
breached an agreement not to prosecute and that prosecutors 
“must obtain a judicial determination of the defendant’s breach.””' 
Nevertheless, as I will describe, organizations may still face severe 
harm. 

Federal courts developed standards grounded in contract law to 
inLcrprct immunity, cooperation, and plea agreements, mostly in 
cases involving individual defendants. Under contract law princi- 
ples, the government is not entitled to rescission if the defendant 
had substantially performed.”* If “nonperformance ... is innocent, 
does not thwart the purpose of the bargain, and is wholly dwarfed 
by that party’s performance,” then the government “is not entitled 
to rescission.”” Conversely, defendants are entitled to the benefit 


assistance and does not make the §5K1.1 motion. Other courts ol' appeals either 
adopt a more deferential review, see, e.g., United Stales v. (Tarcia-Bonilla, 11 K.3d 45, 
47 (5tli Cir. 1993) (goveriiineiit refusal to file § 5K1.1 motion not reviewable absent 
unconstitutional motive), or an intermediate rationality review approach, see, e.g., 
United States v. Pipes. 125 K3d 638 (8th Ck. 1997); United States v. (lopeland. No. 
96-6043, 1997 WL 563141 (4tli Cir. Sept. 11, 1997). 

United States v. Meyer, 157 F.3d 1067, 1076 (7th Cir. 1998); accord United States 
V. Miller, 406 F.3d 323, 334 (5th Cir. 2005) (“In the context of non-prosecution agree- 
ments the government is prevented by due process considerations from unilaterally 
determining that a defendant is in breach and nullifying the agieement.”); United 
States V. Castaneda, 162 F.3d 832, 835-36 (5tli Cir. 1998); United States v. Ataya, 864 
F.2d 1324, 1330 n.9 (7th Cir. 1988) (“A pre-indictmeiit hearing would help prevent 
overreaching by prosecutors ... in the drafting of ambiguous plea agreements . . . ,”); 
United States v. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986). 

See, e.g., Ricketts v. Adamson, 483 U.S. 1, 9 (1987); United States v. Crawford, 20 
F.3d 933, 935 (8th Cir. 1994); United States v. Tilley, 964 F.2d 66, 71 (1st Cir. 1991); 
United States v. Packwood, 848 F.2d 1009, 1011 (9th Cir. 1988): Verrusio, 803 F,2d at 
888 . 

Castaneda, 162 F.3d at 838 (quoting White Hawk Ranch v. Hopkins, No, 
CIVA.91-CV29-DD, 1998 WL 94830, at =^3 (N.D. Miss. Feb 12, 1998)); accord, e.g.. 
United States v. Riggs, 287 F.3d 221 (1st Cir. 2002); Crawford, 20 F.3d at 933; Rodri- 
guez v. New Mexico. 12 F.3d 175 (10th Cir. 1993): United States v. Fitch. 964 F.2d 571 
(6th Cir. 1992). 
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of the bargain and may try to demonstrate that the government did 
not substantially perform.™ 

This inquiry is similar to that in civil consent decrees, where the 
Supreme (/ourt ruled that courts should craft injunctions within 
•‘appropriate limits” to be dissolved after local compliance “for a 
reasonable period of time,”’“ and that consent decrees may be 
terminated in stages."*' A federal court has the equitable discretion 
to modify a prospective judgment or a consent decree to take ac- 
count of changed circumstances.™ A consent decree is treated as a 
contract in that its terms are interpreted using contract principles, 
based on its text and, if ambiguous, based on extrinsic sources such 
as the intent of the parties when they entered the bargain.*” 

Those standards apply in the criminal context but not in the 
same manner, due lo separation of powers in the form of deference 
to prosecutors. In one example, a federal court recently intervened 


^"^See, e.g., Snntobello v. New York, 404 U.S. 257, 262 (1971) (holding defendant 
entitled to enforcement of bargained-for plea agreement); United States v. Hodge, 
412 F.3d 479, 485 (3d Cir. 2005); United States v. Nolan-Cooper, 155 F.3d 221, 236 (3d 
Uir. 1998): United Slates v. Price, 95 K3d 364, 367 (5Lh Uir. 1996); United States v. 
Radarncco, 954 F.2d 928, 939 (3d Cir. 1992) (asking “‘whether the government’s con- 
duct is inconsistent with what was reasonabl)' understood by the defendant wlien en- 
tering the plea of guilty”’ (quoting United States v. Nelson, 837 F.2d 1519, 1522 (1 Itli 
Uir. 1988))). 

Bd. of Fduc. V. Howell, 498 U'.S. 237, 247^8 (1991); accord Missouri v. Jenkins, 
515 U.S. 70 (1995); Milliken v. Bradley, 433 U.S. 267 (1977); see also Fed. R. Civ. P. 
60(b) (permitting a court to relieve a party of a judgment if “it is no longer equitable 
that the judgment should have prospective application”). 

See Freeman v. Pitts. 503 U.S. 467, 490-91 (1992); cf. Frew ex rel. Frew v. Haw- 
khis. 540 U.S. 431, 437 (2004) (“[A] federal consent decree must . . . further the objec- 
tives of the law upon which the complahit was based.”); Local No. 93, Int’i Ass’n of 
Firefighters v. City of Cleveland, 478 U.S. 501, 525 (1986) (holding that a consent de- 
cree may provide “broader relief than the court could have awarded after a trial”). 

See Local No. 93. 478 U.S. at 526-27; see also Fed. R. Civ. P. 60(b). The Court 
also noted in Frew tliat Rule 60(b)(5) “encompasses the traditional power of a court 
of equity to modify its decree in light of changed circumstances.” 540 U.S. at 441-42. 
Similarly, in Rufo v. Imnates of Suffolk County Jail, the Court held that district courts 
should apply a flexible standard to the modification of institutional reform consent 
decrees. 502 U.S. 367, 392 n.l4 (1992). 

See Local No. 93., 478 U.S. at 522; United States v. I.T.T. Continental Baking Co., 
420 U.S. 223, 238 (1975) (“Since a consent decree or order is to be construed for en- 
forcement purposes basically as a contract, reliance upon certain aids to construction 
is proper, as vdth any other contract. Such aids include the circumstances surrounding 
the formation of the consent order, any technical meaning words used may have had 
to the parties, and any other documents expressly incorporated in the decree.”); see 
also Anderson, supra note 299. at 726. 
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to enjoin prosecution of the Stolt-Nielsen company, a supplier of 
parcel tanker shipping services, after the DOT unilaterally found a 
breach in the corporation’s cooperation under the DOJ Antitrust 
Division’s Corporate T,eniency Program. The court explained: 

When it entered into the agreement, DOJ never intended to 
prosecute SNTO [Stolt-Nielsen Transportation Group]. Its goals 
were to pursue SNTG’s co-conspirators and to brealc up the con- 
spiracy. It got what it had bargained for in the agreement. 
SNTG's partners in the conspiracy were prosecuted and con- 
victed, and the conspiracy has been terminated. 

The court then enjoined any future prosecution,^ The United 
States Court of Appeals for the Third Circuit, however, reversed, 
ruling that the court could not enjoin a prosecution but that the 
company could raise the defense post-indictment.’'^ Only the Sev- 
enth Circuit counsels pre-indictment relief.”' Thus, an organization 
that substantially complied with an agreement might nevertheless 
face the very threat of indictment that caused it to settle in the first 
place. 

Absent pre-indictment judicial remedies, the DOJ decides 
whether an organization has substantially complied, yet it has 
never defined how its prosecutors measure compliance. The DOJ 


Stolt-Nieisen, S.A. v. United States, 352 F. Supp. 2d 553, 562-63 (E.D. Pa. 2005). 

''' See Stolt-Nielsoiu S.A. v. United Statas, 442 K3d 177. 187 (3d Cir. 2006). Tlie Su- 
preme Court denied certiorari. Stolt-Nielsen, S.A. v. United States, 127 S. Ct. 494 
(2006). The U.S. Chamber of Conmierce and others as amici urged the Court to rule 
that an agreement could be specifically enforced and the prosecution enjoined. Per- 
haps the corporation could have sought a declaratory judgment stating that it did not 
breach. See Stolt-Nielsen, 442 F.3d at 184-85 (collecting authority). 

The Seventh Circuit recommends pre-indictment hearings, see United States v. 
Meyer, 157 F.3d 1067, 1076-77 (7th Cir. 1998), while the Third Circuit, along with 
others, holds that pre-trial determinations are not required. See Stolt-Nielsen, 442 
F.3d at 184; United States v, Bailey, 34 F.3d 683, 690-91 (8th Ch. 1994); United States 
V. Bird. 709 F.2d 388. 392 (5th Cir. 1983). But see United States v. Ataya, 864 F.2d 
1324, 1330 n.9 (7th Cir. 1988); United States v. Verrusio, 803 F.2d 885, 888 (7th Cir, 
1986) (holding that the preferred procedure, “absent exigent chxumstances,” is for 
the government to seek a hearing pre-indictment to seek relief from an agreement). 
The Seventh Chxuit’s approach seems appropriate given due process requirements 
and the great harm of improper indictments. See Cleveland Bd. of Educ. v. Louder- 
mill, 470 U.S. 532, 542 (1985) (stating that the pre-deprivation hearing is the “root re- 
quirement’' of due process (quoting Boddie v. Connecticut. 401 U.S. 371. 379 
(1971))). 
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could have adopted the Guidelines definitions providing a detailed 
seven-part test to evaluate whether compliance is “effective.”’** 
Lacking such a standard, it is not clear whether or how anyone de- 
termines whether there has been full, partial, or no compliance. 
The agreements specify that while obligations to cooperate con- 
tinue indefinitely, formal DO.T supervision terminafes after eight- 
een months to three years, without any evaluation of success, and 
with only the extreme provision that the DOJ may unilaterally find 
a breach and terminate the agreement. Further, the process re- 
mains nonpublic, so outsiders cannot assess compliance nor 
whether these DOJ efforts are effective. 

Where organizations may only be able to raise a defense of 
“substantial compliance” after an indictment, the threat of im- 
proper termination remains severe and ill defined. Only the DOJ 
can provide clearer notice of its compliance goals, unless organiza- 
tions negotiate for additional specificity in the terms of agree- 
ments, courts provide pre-indictment remedies, or Congress inter- 
venes. 


C Rethinking Remedies for Organizational Crime 

Understanding the current organizational prosecution regime as 
a structural reform regime and making that new approach explicit, 
as I have done in this Article, raises a series of problems for future 
work that extends far beyond the traditional critiques of organiza- 
tional criminal law. In the past, scholars focused on the need to 
narrow the open-textured, underlying federal substantive law for 
which organizations may be prosecuted, together with the sweep- 
ing respondeat superior standard.’*** Scholars have advocated two 
solutions for Ihe problem of broad prosecutorial discretion in or- 
ganizational cases; that prosecutors voluntarily constrain their own 
discretion, or that judges narrow federal organizational criminal 
law. Structural reform prosecutors then add an additional layer of 
problems relating to the choice of what remedies arc negotiated 


““See U.S. Sentencing Guidelines Manual § 8B2.1 (2005), Courts also already rely 
on compliance experts to define what reforms are reasonably effective to “reduce the 
likelihood of future criminal conduct.” Id. § 8D1. 1(a)(6). 

See, e.g., Erik Luna. The Overcriminalization Phenomenon, 54 Am. U. L. Rev. 
703. 717 (2005); William Stuntz. The Pathological Politics of Criminal Law, 100 Mich. 
L. Rev. 505, 519-20. 531 (2001); see also supra notes 106. 109. 
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between organizations and prosecutors, which, as discussed, courts 
currently will review only at the margins. Below I outline a series 
of additional issues that arise once we understand that prosecutors 
have adopted a structural reform approach. I discuss here both is- 
sues for exploration in future scholarship, and also the problems 
these remedies raise for prosecutors, courts, legislators, industry, 
and compliance experts. 

•ludge Gerard E. Lynch, Professor Daniel Richman, and others 
argue that prosecutorial self-regulation of discretion offers the 
most practical means for allocating enforcement resources and is 
the approach that best fits our constitutional and political system."" 
While under the typical account prosecutors push for high-profile 
convictions and expansive interpretations of federal criminal law in 
order to advance their institutional interests,"' these commentators 
instead argue that prosecutors will often narrow their focus and 
create standards to provide notice and better deter wrongdoers. 
However, structural reform prosecutions raise complex questions 
where though the DOJ has limited its prosecutors’ discretion, it has 
done so in a different and novel way that raises a new kind of un- 
certainty. Rather than choosing to provide notice of what criminal 
provisions deserve certain punishments, the DOT has begun to 
elaborate a set of explicit charging guidelines, now limited in re- 
sponse to political pressure and advocacy from organizations. I 
have described how the DOJ has also implicitly adopted a range of 
remedial principles to govern the content of agreements entered 
into and the compliance process under those agreements. The 
scope of the DOJ’s remedial discretion raises a series of additional 
unexplored issues. 

First, structural interventions remain highly contextual. While 
the agreements themselves provide some clarity once their terms 
are compared, a set of DOJ guidelines describing the terms to be 


"’See Keimeth Culp Davis, Discretionary Justice: A Preliminary Inquiry (1969); 
Lynch, supra note 206; Lynch, supra note 106; Richman, supra note 194; see also 
Buell, supra note 103, at 535-36 (arguing prosecutors should restrict charging to cor- 
porations for whom reputational sanctions would appropriately deter); Laufer, supra 
note 99, at 1350 (calling for “significant constraint of prosecutorial discretion”). 

Individual U.S. Attorneys may do so not just for internal rewards, but also for po- 
litical gain and publicity. See Kahan, supra note 110, at 487 n.l05 (citing Daniel R. 
Pischel, Payback 98-127 (1995)); see also James Eisenstein, Counsel for the United 
States: U.S. Attorneys in the Political and Legal Systems 230-31 (1978). 
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pursued in agreements would be an improvement. Even this, how- 
ever, may not provide sufficient notice of how the agreements will 
be implemented by a local U.S. Attorney’s Office in the context of 
a particular organization over a period of many years. Much of the 
work in their implementation remains nonpublic and may be par- 
ticularly geared towards the unique problems an institution faces. 
Nor has the DOJ asserted any central review over the content of 
organizational agreements. 'I’he DOJ has not publicly reviewed the 
efficacy of its agreements, nor has it promulgated internal guide- 
lines to guide the content of these agreements; the approach has 
emerged through ad hoc efforts and replication of other U.S. At- 
torneys’ and agencies’ efforts. Future research could ask whether 
prosecutors provide sufficient guidance and notice regarding their 
remedial approach and whether prosecutors, over time, continue to 
proceed ad hoc or produce a more clearly defined set of best prac- 
tices. 

A related problem is the exercise of prosecutorial discretion re- 
garding individual employees of target organizations. An organiza- 
tional employer is no ordinary cooperator, and the criminal proce- 
dure rights of employees when the forces of the government and an 
organization are arrayed against them will continue to deserve 
careful study. A separate question will be whether ongoing indi- 
vidual prosecutions hamper or distract from efforts to implement 
structural reform. 

Second, structural reform prosecutions also complicate the rela- 
tionship between substantive law and organizational punishment. 
Scholars have observed that courts rarely ensure that underlying 
substantive criminal statutes are interpreted narrowly or that 
vagueness is eliminated, in part due to separation of powers defer- 
ence.^“ Congress continues to pass an increasing number of broad, 
ill-defined statutes.^"^ Where courts do not narrow the meaning of 
such statutes, prosecutors fix their meaning in practice, so that in 
effect the legislature has delegated common law crime-making au- 


See, e.g.. Jeffries, supra note 20. at 244^5 (describing the demise of strict con- 
struction of criminal statutes); Kahan. supra note 20, at 353. 

See Lynch, supra note 206, at 2137-38; Richman, supra note 194, at 763-65; Wil- 
liam J. Stuntz. The Uneasy Relationship Between Criminal Procedui'e and Criminal 
Justice. 107 Yale LJ. 1. 66-76 (1997); cf. Louis D. Bilionis, Process, the Constitution, 
and Substantive Criminal Law. 96 Mich. L. Rev. 1269 (1998). 
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thority to prosecutors.^^ Structural reform prosecutions raise a set 
of still more complex problems because their remedies are not 
closely tied to the already often broad and vague underlying sub- 
stantive law. As arm’s-length deferral agreements, they need only 
accomplish the general purposes of that underlying substantive law 
and the Sentencing Guidelines. The possibilities for effectual judi- 
cial review of structural reform agreements remain highly limited; 
courts may only exclude flagrant abuses to define the broad outer 
reaches of permissible agreements. An issue for future exploration 
is whether courts can help define what constitutes substantial com- 
pliance and clarify a set of best compliance practices. An important 
issue for the courts and Congress will be whether pre-indictment 
relief should be provided if prosecutors do violate due process and 
unilaterally declare a breach of an agreement. Also worth further 
exploration is the extent to which Congress could enact a range of 
reforms, including (1) narrowing the underlying substantive law 
applicable to organizations, (2) altering the respondeat superior 
standards that create such broad exposure, and (3) mitigating the 
collateral consequences of an indictment or conviction. 

Third, the possibility for the emergence of best practices should 
also be explored. In civil structural reform cases, one benefit that 
scholars observed is that despite ad hoc efforts at first, over time 
remedial law developed a clarity not found in the underlying con- 
stitutional law, providing a set of best practices and notice to all 
sides. This often occurred over decades, due to a converging rec- 
ognition that certain remedies were effective. Whether evolution of 
a clear body of remedies in the area of organizational crime can 
occur may remain an open question for some time. A related and 
very difficult question for future scholarship will be the efficacy of 
these compliance remedies. Given uncertainty regarding the effec- 
tiveness of these various compliance programs, it is far from cicar 
whether structural reform prosecutions have produced or will pro- 
duce the sought-after compliance. The DOJ makes no public effort 
to test whether structural reform remedies succeed in obtaining 
compliance or whether other remedies should be used instead. No 
public effort is being made to measure the effectiveness of these re- 
form efforts. 


See Kahan, supra note 110, at 484-85. 





255 


Garre TT_BooK 


5/17/2007 3:21 PM 


2007] Structural Reform Prosecution 935 

Fourth, the role of industry and political pressure on prosecutors 
should be explored further. Organizations themselves may produce 
greater clarity by insisting on more detailed agreements, based on 
the experience of others in industry. Organizations may evaluate 
the effectiveness of these remedies and develop industry practices. 
We can be confident that industry will continue to exercise signifi- 
cant political clout to affect the formal and informal rules govern- 
ing these prosecutions. Already organizations and business groups 
have successfully lobbied for changes in DOJ practices. Over time, 
if prosecutors exercise essentially unconstrained choices of what 
remedies to impose, organizations might demand or receive reme- 
dial clarity, concessions in individual cases, regulatory change, or 
legislation. Indeed, Congress is considering legislation regarding 
privilege waivers and could legislate regarding other terms in these 
agreements. 

Fifth, the role of independent monitors and compliance experts 
is worth evaluating. These monitors may come to have substantial 
influence based on their experience shaping the implementation of 
these agreements. Perhaps informal exchange of information 
amongst independent monitors, prosecutors, regulators, and indus- 
try experts will, over time, create a narrowed set of accepted best 
remedial practices. 

Finally, I underscore again that prosecutors retain fundamentally 
broad discretion. Even if constrained by judicial or legislative or in- 
ternal limits on structural reform settlements, prosecutors can al- 
ways choose not to settle but rather to pursue a conviction. Unless 
prosecutors cease to prosecute organizations entirely, all future 
scholarly, judicial, regulatory, or legislative efforts to rethink or 
clarify structural settlements must be understood in the context of 
organizations bargaining under the long shadow of the threat of 
indictment. Prosecutors have limited resources and remain politi- 
cally accountable, whereas the large organizations affected often 
have substantial resources and political influence. Nevertheless, 
prosecutors retain a giant stick — the ability to indict — and unless 
the nature of that deterrent changes, prosecutors will remain the 
key to the success or failure of structural reform prosecutions. 
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Conclusion 

In its sheer novelty, the rise of structural reform prosecution 
calls into question the traditional civil rights-centric view of struc- 
tural reform. While Owen Fiss wrote that “[t]he structural injunc- 
tion received its most authoritative formulation in civil rights 
cases, now it receives a reformulation in criminal law. 'Fhis illu- 
minates not only the continuing vitality of the structural reform 
model, bul also how Ihe challenges faced during decades of civil 
structural reform efforts acquire new relevance today in the area of 
organizational criminality. Structural reform litigation engendered 
an important literature regarding legitimacy and efficacy of such 
interventions by federal courts. Now that prosecutors have har- 
nessed powerful civil institutional reform tools, similar questions 
should be asked again in the criminal context. 

The move towards a structural reform approach is, in my view, 
the most important development in decades in the law of organiza- 
tional crime. Federal prosecutors have stepped far outside of their 
traditional role of obtaining convictions, and, in doing so, seek to 
reshape the governance of leading corporations, public entities, 
and ultimately entire industries. This development has gone largely 
unexamined. To show the range of alternative approaches for 
structural reform prosecutions, I framed structural reform reme- 
dies at four stages of the criminal process, each with mounting ju- 
dicial involvement, together with parallel civil remedies. The DOJ 
adopted a strategy to accomplish ambitious structural reform at the 
charging stage alone, and for an important reason: to avoid the col- 
lateral consequences of an indictment. My empirical study of the 
DOJ agreements’ terms illuminates a consistent compliance -based 
approach. I’hese results provide clearer notice to organizations and 
counsel. 

Nevertheless, the DOJ exercises substantial discretion in its 
charging decisions that remains essentially unreviewed by courts, 
except at the margins during the approval and termination stages. 
The DOJ has also declined to provide guidelines on what remedies 
prosecutors should seek and what constitutes compliance with their 
agreements. Perhaps predictably, one result of this wide discretion 
has been some perceived overreaching, which, though mostly un- 


Owen M. Fiss, The Allure of IndlUdualism, 78 Iowa L. Rev. 965, 965 (1993). 
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reviewable by a court, has already in two discrete respects (relating 
to privilege waiver and employer-funded attorney’s fees) been ad- 
dressed through the political process. 

Structural reform prosecutions place the focus not on prosecuto- 
rial discretion to charge, indict, or convict, but rather on supervi- 
sion of practical efforts to reform institutions. In the civil structural 
reform context, consensus often developed over time regarding a 
set of accepted and effective remedial practices. The advent of 
structural reform prosecutions raises a host of new problems of 
remedial design regarding the use of criminal prosecutions to reha- 
bilitate organizations. My empirical study describing the DOJ’s ap- 
proach can serve as a foundation for future work investigating 
those important questions. The DOT chose to pursue structural re- 
form at the charging stage for several reasons, including the under- 
lying substantive law, the scope of their prosecutorial discretion, 
the nature of judieial review, and the unique dynamies of prosecut- 
ing large organizations. That strategy then defined the resulting 
body of ambitious structural reform undertakings on a scale never 
before attempted. Now that this structural reform approach has 
taken hold, however, prosecutors, scholars, and other actors should 
make sustained efforts to assess its efficacy and delimit its scope. 
At minimum, such efforts could clarify the relationships between 
courts. Congress, prosecutors, administrative agencies, and organi- 
zations. Federal organizational criminal law would then itself bene- 
fit from a much-needed structural reform. 
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Appendix A: {'hart of Post- Thompson Memo Deferred and Non- 
proseeution Agreements (Jan. 20, 2003-Jan. 2007)”* 


()rgnni/i)(ion 
(U.S. Ally’s 
Office) (date of 
ngrcemenl) 

NPor 
DP’ ■ 

C’rime 

indep. 

Monitor 

Rcq. 

C'ompliancc Pro- 
gram Required 

Pre- 

Agreement 

('ompliance 

Adciphia Cbm* 

munications 

(S.D.N.Y.) 

(May 2005) 

NP 

Sec. fraud 

No 

No 

None cited 

AEP Energy 
Services (S.D. 
Ohio) (Jan. 

2005) 

DP 

P'raud 
(commixli- 
ties reports) 

No 

No 

None cited 

American Ini') 
Group (W.D. 

Pa.. DOJ I'raud 
Section) (Nov. 

30. 2004) 

DP 

Sec. fraud 

Yes, cho- 
sen by 

DOJ. SEC. 
and AIG as 
part of 
separate 

SEC agree- 
ment 

No 

None cited 

AOL(E.D. 

Va.. DOJ Cri- 
minal Div.) 

(Dec. 2004) 

DP 

Sec. fraud 

Yes: 1 yr. 
agreed 
upem by 

DOJ. SEC, 
and AOL 

Yes: new policies, 
including future 
reporting to the 

DOJ of any sub- 
stantial. credible 
evidence of new 
federal crimes 

None cited 


“ A nolc on methodology: the charUi in Appendices A and B were compiled from 
the DOJ website and U.S. Attorneys’ Offices (“IISAO") websites, where the full 
texts of deferred and nonprosecution agreements since 2(X)3 have been publicly 
posted. Sec Office of the Deputy Attorney Cien., Significant Criminal Cases and 
Charging DtKuments. http://www.usdoj.gov/dag/cftf/cases.hlm (last visited May It, 
2007). I have used news searches and have not found reports of agreements entered 
into that have not had their terms made public. However. I am not confident that I 
have included all of the pre-Thompson Memo prosecution agreements because not all 
agreements from the 1990s have been made public or arc posted on DOJ websites. I 
have, whenever po.ssiblc. reconstructed their terms asing available news sources. De- 
tails regarding parallel SHC. IRS. and other federal agency agreements were con- 
firmed in press relca-ses on those agencies’ websites. 

For ea.se of reading, the table has been split across two pages. Half of the columns 
relating to each agreement ap|>ear on the facing page. For a printable version of the 
charts, sec http://virginialawrevicw.org/inbricf/2007/06/ 18/ap|>endiccs.pdf. 

Nonprosecution (NP) or deferred pro.secution (DP). 
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Orgnni/iilion 

Un- 

related 

Terms 

Priv. 

Waiv. 

Reg. 

Agency 

Fines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

AJcIphia 

Oimmunicn- 

tions 

No 

No 

SEC 

I'SPIS 

$715M restitu- 
tion 

2 years 

Yes 

AEP Energy 
Services 

No 

Yes 

None 

S30M fine 

15 

months 

Yes 

American 

Int’l Group 

No 

Yes 

SEC 

S80M. SEC dis- 
gorgement and 
interest of 

S46.3M 

2 years 
(1 year 
if aim- 
pliant) 

Yes 

AOL 

No 

Yes 

SEC 

S150M to com- 
pensation/ 
settlement fund: 
S60M fine 

2 years 

Yes 
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Or^niziilion 
(U.S. Ally’s Of- 
fice) (date of 
agreement) 

NP 

or 

DP 

Crime 

Indep. 

Moni- 

tor 

Req. 

Compliance 
Program Re- 
quired 

Pre-Agreement 

Compliance 

AmSouth Ban- 
corp (S.D. Miss.) 
(Oct. 2004) 

DP 

Bank Secrecy 

Act 

No 

No 

Revised policies 
with respect to 
rcspi^nding to 
grand jury sub- 
poenas 

HankAtlantic 
(S.D. Ma.)(.Mar. 
2006) 

DP 

Bank Secrecy 

Act, failure to 
maintain eff. 
anti-money 
laundering pro- 
gram 

No 

No 

Investments in 
personnel and 
compliance sys- 
tems 

Bank of New 

York (S.D.N.Y.. 
E.D.N.Y.)(Nov. 
2005) 

NP 

Money launder- 
ing, unlicensed 
money trans- 
fers; no anti- 
money launder- 
ing program 

Yes 

Yes: new poli- 
cies. training; 
new manage- 
ment structure; 
reporting sys- 
tem 

Retained law 
firm to conduct 
investigation; 
shared results 

BA WAG P.S.K. 
(Bank owned by 
Austrian Trade 
Unions Associa- 
tion) (S.D.N.Y.) 
(Oct. 2006) 

NP 

Banking and 
sec. fraud 

No 

No 

Yes: new man- 
agement l<K)k 
over 
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Or^niza- 

tion 

Un- 

related 

Terms 

Priv. 

Waiv. 

Rei?. 

Agency 

hines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

AmSouth 

Uancorp 

No 

No 

None 

S40M settlement 
with gov’t 

1 year 

Yes 

HankAtlan- 

tic 

No 

No 

None 

$10M settlement 
with gov’t 

I year 

Yes 

Bank of 

New York 

No 

Yes 

None 

$12M restitu- 
tion; $26M in 
civil settlements 

3 years 
(can be 
termi- 
nated 
earlier) 

Yes 

BAWAG 

P.S.K. 

No 

No 

L’SPIS. 

SEC, 

CITC 

$337.5M to U,S. 
bankruptcy es- 
tate in Refco 
case and victims; 
further pay- 
ments depend- 
ing on sale price 
of bank 

None 

N/A 
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Organization 
(U.S. Ally’s 
Office) (date 
of agreement) 

NP 

or 

DP 

Crime 

Indep. 

Monilv>r 

Rcq. 

Compliance I*ro- 
gram Required 

Pre-Agreement 

C'^impliance 

Boeing Co. 
(C.D. Cal.. 

E.D. Va) 

(June 30. 

2006) 

NP 

Federal 
procure- 
ment fraud, 
conflict of 
interest, 
use of 
competi- 
tor’s in- 
formation 

Yes: 

Special 
Compli- 
ance Offi- 
cer ap- 
pointed 
already 
under In- 
terim 

Agreement 
with Air 
Force 

Yes: training; disci- 
pline; prohibiting 
retaliation; hot line 
created; auditing of 
a)mpliance pro^am 
created; Interim 
Agreement with the 
Air Force providing 
for a)mp)iance. an 
independent moni- 
tor. and auditing of 
compliance 

Yes: changes to 
ethics and com- 
pliance pro- 
gram; interim 
agreement with 
Air Force in 

2005; appointing 
•'Special Com- 
pliance Officer” 
as a monitor 

Bristol-Myers 
Squibb (D. 
N.J.)(June 

15. 2005) 

DP 

Sec. fraud 

Yes 

Yes: policy changes; 
data collection; info 
on website 

Entering SEC 
consent decree, 
retained inde- 
pendent advisor; 
personnel 
changes; created 
two positions on 
Board of Direc- 
tors; reporting 

Canadian 

Imperial 

Bank of 
Commerce 
( DOJ Enron 
Task Force) 
(Dec. 22. 

2003) 

DP 

Aided and 
abetted 
accounting 
fraud (by 
Fnron) 

Yes 

Yes: auditing; policy 
changes; data collec- 
tion; confidential 
reporting 

Agreement with 
OSFI and Fed- 
eral Reserve of 

NY (new pi>li- 
cics) 
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Or^niza- 

tion 

Un- 

related 

Terms 

Priv. 

Waiv. 

Reg. 

Agency 

Fines 

Length 

C!an DOJ Unilater- 
ally Terminate 
Agreement? 

Boeing Co. 

No 

No 

NASA. 

NASA 

-OIG, 

USAF. 

DOD- 

OIG 

S50M pen- 
alty. S565M 
civil set- 
tlement 

2 years 

No: but “conduct by 
a Boeing employee 
classified at a level 
below Executive 
Management . . . shall 
not be deemed to 
con.stitutc conduct by 
Boeing** and 
‘‘l^SAO*s shall pro- 
vide Boeing with 
written notice’* of 
belief a breach oc- 
curred. Special Mas- 
ter will adjudicate 
any breach. 

Bristol- 

Myers 

Squibb 

Yes: 
endow 
chair in 
ethics at 
Seton 

Hal) 

Ijiw 

Sch(x>l 

Yes 

None 

S300M 
ci>mpensa- 
tion fund 

2 years 

Yes 

Canadian 

Imperial 

Bank of 
Commerce 

No 

Yes 

SEC 

S80.M to 

SEC 

3 years 

Yes 
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Or^niz^lion 
(U.S. Altv’s 
Office) (eixite 
of agreement ) 

NP 

or 

DP 

Crime 

Indep. 

Monitor 

Rcq. 

Compliance 
Program Re- 
quired 

Pre-Agreement 

Compliance 

Computer As- 
sodales 
(E.D.N.Y.) 
(Sept. 22. 

2004) 

DP 

Sec. fraud; 
obstruc- 
tion 

Yes 

Yes: auditing; 
policy changes; 
data ciillcction; 
confidential and 
public reporting 

Terminate employ- 
ees; add two inde- 
pendent directors to 
board; new CEO; 
reorganize I'inancc 
and Internal Audit 
Departments 

Hdward D. 

Jones (E.D. 
Mo.)(I)cc. 

2004) 

DP 

Sec. fraud 

No 

Yes: new poli- 
cies. training, 
compliance pro- 
gram; new ex- 
ecutive commit- 
tee 

None cited 

FirstEnergy 
Nuclear Oper- 
ating Co. 

(N.D. Ohio) 
(Jan. 20. 2006) 

DP 

Environ- 
mental 
crimes, 
false state- 
ments by 
employees 

No 

No 

Extensive corrective 
actions with ongoing 
supervision of NRC 

German Bank 
nVT) 

(S.D.N.Y.) 

(I'cb. 14. 2006) 

DP 

Conspir- 
acy to de- 
fraud IRS 

No 

Yes: a>mpliancc 
program as per 
U.S. Sentencing 
Guidelines; pol- 
icy changes; per- 
manent restric- 
tions on banking 
practices 

None cited 

HcallhSouih 
Corp. (N.D. 
AL)(May 

2006) 

NP 

Acc*iunl- 
ing fraud 
and sec. 
fraud 

Yes: Gov- 
ernance 

Consult- 
ant as re- 
quired by 
SEC con- 
sent de- 
cree 

Yes: actions 
t;iken or agreed 
to pursuant to 
SBC settlement 
incorporated in 
agreement 

Adoption of new 
compliance policies; 
payments in SEC 
consent decree; new 
management, new 
CEO. CTO. new 

CTief Compliance 
Officer, new Gen- 
eral (Counsel; termi- 
nated employees; 
a>nfidcnliiil hotline; 
retained consultant 
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Organization 

Unrelated 

Terms 

Priv. 

Waiv. 

Reg. 

Agency 

Fines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

Cx>mputcr 

Associates 

No 

Yes 

SEC 

S225M resti- 
tution; $163M 
civil compen- 
sation 

18 

months 

Yes 

I'dward D. 
Jones 

No 

Yes 

SEC. 

USPIS 

S75M and 
S200.000 in 
aists to U.S. 
Postal Service 

2 years 

No 

HrstEnergy 
Nuclear Op- 
erating Co. 

Fund com- 
munity 
serv. pro- 
jects 

NA 

NRC 

S23M fines; 
$4.3M com- 
munity ser- 
vice 

12 

months 

Yes 

German 

Bank HN'B 

No 

N/A 

IRS 

S29.6M in 
fines, restitu- 
tion 

18 

months 


HeallhSouth 

Corp. 

No 

No 

SEC. 

IRS. 

I'SPIS 

(SIOOM in 

SEC settle- 
ment; S445M 
class settle- 
ment); $3M 
to U.S. Postal 
Service 

30 

months 

Yes 
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Organizillion 
(U.S. Ally’s 
Office) (dxuc 
of agreement ) 

NP 

or 

DP 

Crime 

Indep. 

Moni- 

tor 

Req. 

CA>mpliance lYo- 
gram Required 

Pre-Agreement 

Cx>mpliancc 

Hitfiger 
(S.D.N.Y.) 
(Aug. 10. 

2005) 

NP 

Tax fraud 

No 

Yes: compliance 
program as per 

U.S. Sentencing 
Guidelines 

Full coopera- 
tion: file 
amended lax 
returns; inter- 
nal investiga- 
tion 

InVision 
(DOJ I 'raud 
Section) (Dec. 
3.2001) 

DP 

I'orcign Corrupt 
lYactices Act 
("FCPA") 

Yes 

Yes: pi>licy changes 

V'oluntary dis- 
closure; 
prompt disci- 
plinary action; 
no prior history 

KPMG 
(S.D.N.Y.) 
(Aug. 26. 

2005) 

DP 

Tax fraud, con- 
spiracy to de- 
fraud IRS: lax 
evasion 

Yes 

Yes: policy 
changes: a^nfiden- 
lial reporting: com- 
pliance program as 
per U.S. Sentenc- 
ing Guidelines 

None cited 

MCI 

(S.D.N.Y.) 
(Sept. 1.2005) 

NP 

Sec. fraud 

No 

Yes: compliance 
program as part of 
2(X>4 settlement 
with Okla. prosecu- 
tors and civil set- 
tlements 

None cited 

Mellon Bank. 
N.A. (W.D. 

Pa.) (Aug. 15. 
2006) 

NP 

Theft of gov't 
property, theft 
of mail matter, 
conspiracy 

Yes 

Yes: compliance 
and ethics program 
that satisfies U.S. 
Sentencing Guide- 
lines: new training: 
auditing 

None cited 

Merrill Lynch 
( DOJ Enron 
Task Force) 
(Sepl. 17. 

2003) 

NP 

False state- 
ments. 

aided/abetted 

Enron 

Yes 

Yes: policy 
changes: a^nfiden- 
tial reporting: crea- 
tion of a special 
structure products 
a>mmittec tore- 
view transactions 

None cited 
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Or^niza- 

tion 

Un- 

related 

Terms 

Priv. 

Waiv. 

Reg. 

Agency 

Tines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

Hilfiger 

No 

No 

IRS 

Pay back 
taxes, inter- 
est; fine (est. 
$15.4M; 

$2JM inter- 
est) 

3 years (can 
request to be 
terminated 
after 2 years) 

No 

InVision 

No 

Yes 

SEC 

$800,000 fine 

2 years 

Yes 

KPMG 

No 

Yes 

IRS 

S456M total, 
of which 

S228M con- 
sists of fines 

14 months 
(can be ex- 
tended at 
one year in- 
tervals; max. 

5 yrs); moni- 
torship lasts 
three years 

Yes 

MCI 

No 

No 

SEC 

S750M resti- 
tution (SEC 
agreement) 

2 years 

Yes 

Mellon 

Bank. 

N.A. 

No 

Yes 

USPIS. 

[>ep*l 

Treasury 

Inspector 

Cicn. for 

Tax 

Admin. 

$30,000 in 
costs. siaiM 
in restitution 
to taxpayers. 
U.S. 

3 years 


Merrill 

Lynch 

No 

No 

SEC 

S80M (SEC 
agreement) 

21 months 

Yes 
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Organiziilion 
(U.S. Altv’s 
Office) (cixuc 
of agreement ) 

NP 

or 

DP 

Crime 

Indep. 

Moni- 

tor 

Req. 

Compliance Pro- 
greim Required 

Pre-Agreement 

Compliance 

Micrus Cx»rp. 

( DOJ I- raud 
Section) (Feb. 

28. 2005) 

NP 

FCTA 

Yes 

No 

Voluntary disclo- 
sure; disciplinary 
action of employ- 
ees. no prior crimi- 
nal history 

Monsanto 
(DOJ Fraud 
Section) (Jan. 
2005) 

DP 

fc:pa 

Yes 

Yes: auditing; 
policy changes; 
confidential re- 
porting; press 
release 

Internal investiga- 
tion; voluntary re- 
porting; new poli- 
cies 

MRA Hold- 
ings. LLC 
(N.D.FIa.) 

(Sept. 2006) 

DP 

Failing to 
label sexually 
explicit mate- 
rid 

Yes 

Yes: supervised 
by independent 
monitor 

None 

New York 
Racing Ass’n 
(E.D.N.Y) 

(Dec. 10. 2003) 

DP 

Conspiracy to 
defraud: tax 
fraud 

Yes 

Yes: auditing; 
new manage- 
ment; policy 
changes 

Formation of over- 
sight committee; 
retain outside firm 
to review; new poli- 
cies; confidential 
reptuting 

Operations 
Management 
International 
(D. Conn.) 
(2006) 

DP 

Reporting 
requirements 
under Clean 
Water Act 

No 

Yes: auditing; 
data collection 

New policies and 
compliance struc- 
ture; confidential 
reporting; compli- 
ance program; new 
management 
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Organiziilion 

Unrelated 

Terms 

Priv. 

Waiv. 

Reg. 

Agency 

Fines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

Micros Cx»rp. 

No 

Yes 

SEC 

S450.000 fine 

3 years 

Yes (for 24 
months) 

Monsanto 

No 

Yes 

None 

SIM fine 

3 years 

Yes 

MRA Mold- 
ings. LLC 

No 

No 

None 

S2.1Mfinc 

3 years 

Yes (pro- 
vides for no- 
tice and two 
week oppor- 
tunity to 
demonstrate 
no breach or 
cure) 

New York 
Racing Ass’n 

V'idco lot- 
tery termi- 
nals in- 
stalled at 
racetracks 

Yes 

None 

S3M fine 

18 

months 

Yes 

Operations 

Management 

International 

Gift to 

Alumni 

Ass’n for 
Owst 

Guard 
Academy to 
endow chair 
for envtl. 
study 

Yes 

None 

S2Mto 

Coast (juard 
Academy; 

SIM to 
Greater New 
Haven Wa- 
ter Pollution 
Control Au- 
thority 

2 years 

Yes 
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( )rganization 
{XJJS. Ally's 
(XficcXdilc 
of freemen!) 

NP 

or 

DP 

Crime 

Indep. 

Moni- 

tor 

Req. 

Compliance Pri)- 
gram Required 

Pre-Agreement Compli- 
ance 

PNC Finan- 
cial (W.D. 

Pa.. DOJ 

Fraud Sec- 
tion) (June 2, 
2003) 

DP 

Sec 

fraud 

No 

No 

“[Elxceptional remedial 
measures" and separate 
agreements with the 

SEC, the Federal Re- 
serve Bank of Cleveland 
and Federal Reserve 
Board, and the Office of 
the Comptroller of the 
Currency 

Roger Wil- 
liams Medical 
Center 
(D.R.I.XJan. 
27. 2006) 

DP 

Public 

corrup- 

tion 

Yes 

Yes: revise ethical 
standards, in ac- 
cord with U.S. 
Sentencing 
Guidelines; hire 
Executive Ethics 
Officer; ethics 
training; written 
reports 

Yes: previously adopted 
compliance program and 
prior Corporate Integrity 
Agreement with HHS 

Slatoil. ASA 
(S.D.N.Y.. 

DOJ Fraud 
Section) 

(Oct. 2006) 

DP 

FCPA 

Yes 

Yes 

Simultaneous compli- 
ance agreement with 

SEC 

Symbol Tech- 
nologies 
(E.D.N.Y.) 
(June 3. 

2004) 

NP 

Account- 
ing fraud 

Yes 

Yes: new policies 
(training and edu- 
cational program); 
new auditing firm; 
appointed inde- 
pendent examiner 

Retained firm to conduct 
internal investigation; 
shared results; waived 
privilege; termination of 
new employees; new 
management appointed; 
restructured Board of 
Directors, new policies; 
confidential reporting 
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Or^niza- 

lion 

Un- 

related 

Terms 

Priv. 

Wiiiv. 

Reg. 

Agency 

Fines 

Length 

Can IX )J 
Unilaterally 
Terminate 
Agreement? 

PNC Fi- 
nancial 

No 

Yes 

None 

$00M restitu- 
tion fund; 

S25M fine 

1 year 

Yes. upon 
written no- 
tice with 
two week 
opportunity 
to demon- 
strate no 
breach 

Roger Wil- 
liams 

Medical 

Center 

Yes: 

S4M in 
free 
health 
care lo 
the pub- 
lic 

Yes 

None 

None 

2 years; 
may be 
extended 
up to a to- 
tal of 5 
years if 
there are 
violations 

Yes 

Slatoil. 

ASA 

No 


SEC 

S10.5M (sepa- 
rate S10.5M 
disgorcement 
to SEC) 

3 years 

Yes 

Symbol 

'Icchnolo- 

gies 

No 

Previ- 

ously 

waived 

SEC. 

USPIS 

$139M to 
o'lmpensation 
fund; S3M to 
U.S. Postal 
Service 

3 years 

Yes 
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Or^niz^lion 
(U.S. Ally's Of- 
fice) (date of 
agreement) 

NP 

or 

DP 

Crime 

Indep. 

Moni- 

tor 

Req. 

Cximpliance Program 
Required 

lYe-Agreemeni 

Compliance 

University of 
Medicine and 
Dentistry of 

New Jersey 

(D.N.J.)(Dec. 

2005) 

DP 

Health 
care fraud 

Yes 

Yes: new policies: 
confidential report- 
ing: training pro- 
grams: create pt>si- 
tion of Chief 
Compliance Offio^r. 
new General Coun- 
sel. 

Yes: cites “reme- 
dial actions to 
date" without dc- 
Uiiling them 

WesternGew 

Lt.C (subsidiary 
of Schtumberger 
Seismic. Inc.) 
(S.D.TCX.) 

(June 16.2006) 

DP 

Immigra- 
tion (visa) 
fraud 

No 

No 

Yes: cites “reme- 
dial actions" t;iken 
including “a com- 
prehensive com- 
pliance program" 

Whitehall Jew- 
elers. Inc. 
(E.D.N.Y.) 

(Sept. 28. 20W) 

NP 

Bank 

fraud 

Yes 

Yes: hiring of Inter- 
nal Audit Director: 
reporting hotline; 
compliance program; 
compliance commit- 
tee: training pro- 
gram: whistleblower 
protection; compli- 
ance reports to 

USAO E.D.N.Y. 

Yes: terminated 
employment of 
those involved: 
committed to hir- 
ing new President. 
General Coun.sel. 
Internal Audit 
Director: insti- 
tuted comprehen- 
sive aimpliance 
program 

Williams Power 
Co. (N.D. Cal.) 
(Feb. 22. 2006) 

DP 

Fraudu- 
lent com- 
modities 
reports 

No 

No 

Yes: “remedial 
actions to date" 
cited 
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Organiziilion 

Un- 

related 

Terms 

Priv. 

Waiv, 

Reg. 

Agency 

Fines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

Universily of 
Medicine and 
Dentistry of 

New Jersey 

No 

Yes 

None 

Full restitu- 
tion in 

amount 
determined 
by Monitor, 
$4.9M to 
Medicaid 

2 years 
(can be 
extended 

1 year) 

Yes 

WestcrnGeco 
Lt.C (subsidiary 
of Schtumber- 
ger Seismic. 

Inc.) 

No 

Yes 

t^SPiS. 
Dcp’l lii- 
bor. OIG. 
IRS. 

Dep’t 

Slate Dip- 
lomatic 

Sec. Ser\'. 

$18M fine, 
$1.6M in 
costs 

1 year 

Yes 

Whitehall Jew- 
elers, Inc. 

No 

No 

LSPIS 

S350.000 

fine. 

S13.3M res- 
titution 

3 years 

Yes 

Williams Power 
Co. 

No 

Yes 

CFTC 

S50M fine 

15 

months 

Yes 
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Appendix B: Pre-'lliompson Memo Deferred and Nonproseculion 
Agreements (before Jan. 20, 2003) 


()rgnni/i)(ion 
(U.S. Ally’s 
Office) (date 
of agrecmcnl) 

NP 

or 

DP 

C?rime 

indep. 

M»>nitor 

Rcq. 

C'ompliance 
lYogram Re- 
quired 

lYc-Agrccmcnl 

Ci>mpliancc 

Aetna (D. 

Mass.) (Aug. 
1993) 

NP 

N/A 

No 

No 

$9.5M restitution; 
structural/policy 
changes; internal 
investigation 

Arthur Ander- 
sen (D. Conn.) 
(April 1996) 

DP 

Accounting 

fraud 

No 

No 

None listed 

Aurora Foods 
(S.D.N.Y.) 

(Jan. 2001) 

NP 

Accounting 

fraud 

Yes: out- 
side wn- 
sultant 

Yes: new poli- 
cies; confiden- 
tial reporting 
by employees 

Immediate disclo- 
sure; voluntary 
cooperation; ter- 
mination of em- 
ployees; compli- 
ance program 

Banco Popular 
Dc Puerto 
Rico(D.P.R.) 
(Jan. 2003) 

DP 

Failure to file 
SARS 

No 

No 

None listed 

BDO Seidman 
(S.1). III.) 

(Apr. 12,2002) 

DP 

Accounting 

fraud 

No 

Yes: auditing; 
data collection 

None cited 

Coopers & 
Lvbrand (Sept. 
1^) 

NP 

Obtaining a>n- 
fidential bid 
info during K 
selection; lying 
to grand jury 

Yes 
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Organiza- 

tion 

Unrelated 

terms 

Priv. 

Waiv. 

Reg. 

Agency 

1‘ines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

Aetna 

No 

No 

None 

$3.7M resti- 
tution; civil 
assessment 
SIM 

None listed 

Yes 

Arthur 

Andersen 

No 

Yes 

IRS 

$10.3M 
reimburse- 
ment fund: 
$200,000 
costs 

Gov't con- 
clude in- 
vestigation 
in 90 days 

Yes 

Aurora 

Ftwxls 

No 

Yes 

SEC 

None listed 

None listed 

Yes 

Banco 

Popular 

Dc Puerto 
Rico 

No 

No 

Fin* 

CEN 

S21.6M set- 
tlement; 

$20M fine 

12 months 

Yes 


BDOSeid* No Yes None S16Mresli- 18 months No. DOJ 

man tution must initiate 

proceedings 
in the district 
court to de- 
termine 
whether a 
breach oc- 
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Or^niziilion 
(U.S. Ally’s 
Office) (dxilc 
of agreement ) 

NP 

or 

DP 

Crime 

Indep. 

Monitor 

Req. 

Compliance 
lYogram Re- 
quired 

lYe-Agreemenl 

CV^mpliance 

John Hancock 
Mutual Life 
(D, Mass.) 

(Mar. 1994) 

NP 

Mail fraud 

No 

No 

Internal investiga- 
tion; voluntary dis- 
closure; waived 
privilege; new poli- 
cies 

lii/ard Krcres 
( D. Mass. ) 

(Oct. 1995) 

NP 

Individual 

employee's 

misamduct 

No 

No 

New compli;mcc 
policies; interna] 
investigation volun- 
tary notification; 
waived privilege 

Merrill Lynch 
(D. Mass.) 

(Oct. 1995) 

NP 

N/A 

No 

Those already 
enacted by com- 
pany; injunctive 
policy changes 

Administrative pay- 
ment to U.S.; new 
compliance policies 

Prudential 

Securities 

(S.D.N.Y.) 

(Oct. 1994) 

DP 

Fraud in sale 
of limited 
partnership 
interests 

Yes 

Yes (previous 
SEC agree- 
ment); now out- 
side director; 
confidential re- 
porting 

None listed 

Salomon 
Brothers 
(May 1992) 

NP 





Sears (S.D. 

III.) (April 

2001) 

DP 

Mail fraud 

No 

Injunctive p(^l- 
icy changes; 
data collection; 
auditing 

None listed 

Sequa (June 
1993) 

NP 



N/A 
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Organiziilion 

L’n- 

rc- 

latcd 

terms 

Priv, 

Waiv. 

Rep. 

Agency 

Fines 

Length 

Can DOJ 
Unilaterally 
Terminate 
Agreement? 

John Han- 
cock Mutual 
Life 

No 

Yes 

None 

S900.000 civil 
assessment; 

SI 10.000 to 

Mass. State 

Ethics Commis- 
sion 

None 

listed 

Yes 

lizard 

Frcres 

No 

Already 

waived 

None 

S4.28M restitu- 
tion; $4.43M 
administrative 
pa>Tnent; 

S300.000 reim- 
bursement; $3M 
civil penalty 

None 

listed 

Yes 

Merrill L>Tich 

No 

Already 

waived 

None 

S3.8M restitu- 
tion; $4.91 M 
administrative 
payment; $3M 
dvil penalty. 
$300,000 reim- 
bursement 

None 

listed 

No 

Prudential 

Securities 

No 

Yes 

(lim- 

ited) 

SEC 

l^SPIS 

S330M settle- 
ment with SEC 

3 years 

Yes 

Salomon 

Brothers 

■ 






Sears 

No 

Yes 

None 

S62.6M fine 

18 

months 

Yes 


Sequa 
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ESSAY 


UNITED S4 Al’ES V. GOLIATH 
Brandon L. Garrett 

C RIMINAL prosecutions of large organizations exhibit a 
unique power dynamic. The target organizations include goli- 
aths — some of the largest corporalions in the United Stales, includ- 
ing AIG, America Online, Bristol-Myers Squibb Co., Computer 
Associates, HealthSouth, KPMG, MCI, Merrill Lynch & Co., and 
Monsanto. A U.S. Attorney’s office with its limited resources may 
look like a tiny David by comparison. But prosecutors have their 
slingshot: they wield the threat of an indictment, which results in 
potentially catastrophic collateral and reputational consequences 
to a corporation. Yet it is a threat that prosecutors can ill afford to 
carry out due to those consequences. The detente resulting from 
the collision of those oversized forces has taken a surprising turn, 
perhaps because there was nowhere else to turn — from criminal 
prosecution towards structural reform. By that I mean that prose- 
cutors adopted a strategy to avoid an indictment and a conviction 
by entering into detailed compliance agreements with organiza- 
tions. In one example of a demanding structural reform agreement, 
KPMG International, charged with marketing illegal private tax 
shelters, agreed to shut down its private tax practice, to cooperate 
fully in criminal investigations of former employees, and to hire an 
independent monitor for three years to implement an elaborate 
compliance program. 


Associate Professor, University of Virginia School of Law. 
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In my piece, “Structural Reform Prosecution,”^ I present a pic- 
ture of why and how federal prosecutors now enter into such 
agreements supervising the rehabilitation of these goliath organiza- 
tions. The Article examines the agreements’ origins, goals, terms, 
and the broader legal and institutional setting, including through 
empirical analysis of the agreements entered after the Department 
of Justice (“DOJ”) announced its new approach in January 2003.* 
While hue and cry over organizational prosecutions have focused 
on privilege waiver and employer payment of attorney fees, those 
two issues just scratch the surface of the complex problems that 
these massive efforts raise. I hope here to draw attention first to a 
series of problems raised by how these agreements define compli- 
ance and second to the multi-polar context in which these agree- 
ments are entered. “Structural Reform Prosecution” concludes by 
posing questions for future work. I expand on that discussion here 
by proposing reforms that, from different perspectives, address 
some of the difficult issues that these agreements raise. 

1. Defining Organizational Compliance 

Agreements between large organizations and prosecutors are 
very different from the typical deferral agreement in which a per- 
son agrees to refrain from any additional offenses for a period of 
time and perhaps to enter into a rehabilitative program. Instead, I 
have argued that these agreements should be viewed as structural 
reform efforts, designed to prevent future criminality among the 
members of a complex entity. 

The first respect in which these agreements resemble classic civil 
structural reform efforts is that they seek to reform entire institu- 
tions. Many of these agreements carefully describe institution-wide 
goals. For example, the KPMG agreement details Ihc changes to 
be made to KPMG’s tax program and specifies an elaborate com- 
pliance program.^ The terms of compliance in such agreements arc 
fairly clear, as is a core understanding of what sort of criminality 
the agreement is intended to prevent from recurring. The agree- 


Brandon L. Garrett, Structural Reform Prosecution, 93 Va. L. Rev. 853 (2007). 

‘ See id. at 938-57 (summarizing the terms of the agreements entered since January 
2003). 

’ KPMG Deferred Prosecution Agreement, August 26, 2005, available at 
http://wvvw.usdoj.gov/usao/nys/pressreleases/August05/kpmgdpagmt.pdf. 
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ments also rely on many of the same tools that commonly appear 
in civil structural reform cases: independent monitors tasked with 
overseeing reforms, detailed injunctive provisions, and reporting 
and auditing requirements to assess progress towards compliance. 

As in civil efforts, these agreements also envision a rehabilitative 
process lasting for some time, and therefore, also as in civil cases, 
one can imagine their compliance goals shifting over time. There 
will be some uncertainty in any such ongoing reform effort, given 
broad terms due to a need for flexibility should the compliance 
process itself uncover new problems. Unlike civil structural reform 
efforts (and unlike earlier prosecutorial settlements of labor rack- 
eteering cases in the 1980s), these efforts are largely non-public. 
This poses a difficulty for outsiders in assessing how compliance 
was defined during the implementation of any particular case. In 
most cases all we have is the text of the agreement, with no infor- 
mation regarding the subsequent implementation. Perhaps over 
time more information will emerge regarding the successes and 
failures in achieving the sought-after compliance. 

Cooperation requirements included in many agreements appear 
to last in perpetuity. How long does the KPMG agreement last? 
Like many of the others, the KPMG agreement extended for three 
years and has now terminated (with two additional years of TRS 
supervision, during which time the DOJ may still terminate). Yet 
KPMG also agreed to a scries of “permanent restrictions and ele- 
vated standards for its tax practice.”^ Nor may KPMG ever make 
statements contradicting the representations in the Agreement, in- 
cluding in civil litigation. Nor may KPMG cease “its continuing co- 
operation” with the DOJ’s ongoing criminal investigations, “even 
after the dismissal of the Information,” and with any other prose- 
cution or agency action “relating to or arising out of the conduct.”’ 
Other agreements have still broader language regarding an obliga- 
tion to cooperate. For example, Roger Williams Medical Center 
agreed to “cooperate fully and actively with the [United States At- 
torney’s Office for the District of Rhode Island (“USAO-RI”)], 
and with any other government agency designated by the USAO- 
RI .. . regarding any matter being investigated by the govern- 


' Id. at 1 6. 
Td. afH 8-9. 
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ment . . . about which RWMC has knowledge or information.”'’ 
These terms suggest that compliance in the form of cooperation 
with government investigations may last into the indefinite future 
regarding a broad array of matters of indefinite scope. 

In addition to the important similarities, structural reform takes 
on a different form in criminal law than in civil law, particularly 
when implemented at the charging stage, due to the unique power 
dynamic of an organizational prosecution. These agreements, 
though often subject to court-approval, are supervised not by a 
court, but by prosecutors. Prosecutors lack palatable alternatives to 
structural reform. They cannot easily decline to prosecute the most 
serious organizational crime cases, but nor can they abide the col- 
lateral consequences of seeking convictions in all such cases. Upon 
entering into settlement negotiations, however, prosecutors will 
typically have enormous negotiating leverage by threatening the 
“nuclear” option of an indictment, and it shows in the terms of the 
agreements. For example, in most of these agreements, the DOJ 
retains its enormous stick throughout the term of the agreement by 
retaining the unilateral authority to find a breach and then prose- 
cute. Though few agreements say anything about what the DOJ 
can count as a breach, courts may not be able to remedy effectively 
an arbitrary declaration of breach unless they provide pre- 
indictment relief.' 

In some cases, that power dynamic may undermine the goal of 
achieving compliance. Illustrative of the often serious conse- 
quences of an organizational prosecution — even where the organi- 
zation settles — is a recent nonprosecution agreement (entered in 
March 2007, after my Article’s study period of January 2003 
through January 2007) with the Dallas law firm Jenkins & Gilchrist 
regarding the same Lax shelters at issue in the KPMG prosecu- 
tions.® The agreement was far simpler than the others. It required 
cooperation in the ongoing investigation, privilege waiver, and 
noted a fine ($76 million) paid to the IRS. It did not include com- 


^ Deferred Prosecution Agreement at H 7, U.S. v. Roger Williams Med. Ctr., No. 06-02T 
(D.R.L 2006), available at littp://\v\\vv.vu'ginialawreview.org/inbrief/2007/06/18/ 
rwmc_agmt .p df . 

"Id. at^ 12. 

* See Ameet Sachdev, Firm Admits Selling Bogus Tax Shelters, Jenkens & Gilchrist 
Closes Chicago Office, Dallas IIQ, Chi. Trib., Mar. 30, 2007, at 1. 
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pliance. Instead, the agreement noted that the firm planned to 
close its doors.® Though part of the reason the firm voted to dis- 
solve was due to settlements in civil suits, it was also significant that 
most of the firm’s attorneys left during the ongoing criminal inves- 
tigation of the firm’s tax group.“ This example shows how even an 
investigation ending in a settlement can result in a catastrophic re- 
sult for the entity, perhaps justifiably to deter future wrongdoing, 
but also not so different from the result had the firm been indicted 
and been convicted. An IRS Commissioner commented, “This 
should be a lesson to all tax professionals that they must not aid or 
abet tax evasion. That sort of punitive goal was at odds with the 
rehabilitative purpose of these agreements; if the goal was to teach 
a lesson, then why not indict? The reason for settling seemed 
chiefly fo secure cooperafion in individual prosecutions. The 
agreement thus highlighted not only the power prosecutors may 
wield, but also how the structural reform goals that ostensibly ani- 
mate these agreements can fall by the wayside, resulting not in a 
structural reform agreement but rather a cooperation agreement.” 

2. Multi-Polar Prosecutions 

A multi-polar dynamic created these prosecution agreements, as 
in classic public law adjudication. State prosecutors, the Sentencing 
Commission, regulatory agencies, compliance experts, industry, 
and federal prosecutors each developed parallel approaches to- 
ward organizational compliance. Which structural reformer came 


’ See Letter from Michael J. Garda, LInited States Attorney, Southern District of New 
York, to Robert B. Fiske, ,Tr. & James P. Rouhandeh, Davis PoUc r& Wardwell (Mar. 26, 
2(X)7), available at 

htLp://www.virginlalawrevlew.org/inbriel720()7/()6/18/jenkens_gilchrisLpdt. 

‘“See Sachdev, snpra note S, at 1 (“'I'he firm settled the civil suits in 2005 for $81.6 
million, but the harm to the firm’s reputation was greater than the financial pain. 
About two-thirds of its more than 600 lawyers have left since 2001.”). 

'Terry Maxon, Jenkeus & Gilchrist Closing After Admitting Role in Tax Fraud: 
Dallas Fimr to Pay IRS $76 Million, Aid in Investigation of Shelters, Dallas Morning 
News, Mar. 30, 2007, at lA. 

'“The experience of Sidley Austin LLP shows how context specific the effects of a 
nonprosecution agreement may be. Sidley was investigated for providing legal opin- 
ion letters on KPMG-marketed tax shelters, and like the Jenkens firm, it also entered 
into a nonprosecution agreement. Yet unlike the Jenkens firm, Sidley did not suffer 
dire consequences, perhaps because only one partner was involved in the conduct and 
while at a firm that later merged with Sidley. See Lynnley Drowning, Court Ruling 
Jeopardizes U.S. Tax Case, N.Y. Times, May 24, 2007, at CL 
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first is hard to say. If the DOJ decided to stop entering into these 
agreements by instructing all of the TJ.S. Attorneys’ Offices not to 
defer prosecution in this way, similar agreements would still be en- 
tered in large numbers and in many of the same cases by regula- 
tors. 

First, several regulators may be involved in negotiating any one 
structural reform agreement. Federal prosecutors often take only 
egregious cases referred by regulatory agencies, which retain an 
important role in subsequent negotiations and implementation. 
This follows where a raft of regulatory agencies have sought to ac- 
complish similar goals through voluntary disclosure regimes or 
consent decrees for decades. For example, the SEC’s Seaboard 
Report looks very much like the DOT’S Thompson and McNulty 
Memos.^^ Nothing could be more standard practice than granting 
organizations cooperation credit and encouraging self-investigation 
and self-reporting. Little distinguishes these current deferral and 
nonprosecution agreements except that they occur in criminal 
cases where the stakes may be particularly high. These agreements 
were often investigated in conjunction with agencies, negotiated in 
conjunction with agency consent decrees, and then supervised by 
independent monitors jointly appointed by the DOJ and agencies 
and reporting to both. The nature of this interaction between 
agency compliance regimes and the DOT’S emerging regime is an 
important area for future study. 

Second, federal efforts should be considered alongside efforts by 
state Attorneys (Teneral to pursue similar goals using similar 
methods. Although traditionally states — like the federal govern- 
ment had been — were reluctant to enforce criminal laws against 


^^('ompare Report oT IrivesLigaLion PursuanL to Section 21(a) ot the Securities Kx- 
cliaiige Act of 1934 and Conuiiissiou Statement on the Relationship of Cooperation to 
Agency Enforceineut Decisions, Exchange Act Release No. 44969, 76 SEC Docket 296 
(Oct. 23, 2001), available at ■v\'ww.sec.gov/litigatioii/investreport/34-44969.1itm (asking 
among the factors informing SEC discretion, '“‘[djid the company adopt and ensure en- 
forcement of iie'w and more effective internal controls and procedures designed to pre- 
vent a recurrence of the misconduct?”) with Memorandum from Larry D. Thompson, 
Deputy Attorney Gen., to the Heads of Department Components, United States Attor- 
ney, Principles of Federal Prosecution of Business Organizations 1 (Jan. 20, 2003), 
http://www.usdoj.gov/dag/cftf/business_organizations.pdf, and Memorandum from Paul 
J. McNulty, Deputy Attorney Gen., to Heads of Department Components, United 
States Attorneys, Principles of Federal Prosecution of Business Organizations (Dec. 12, 
2006), http://wwvv.usdoj.gOv/dag/speech/2006/mcnulty_memo.pdf. 
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corporations, Elliot Spitzer transformed the practice by leading ef- 
forts to pursue structural reform, even crafting industry-wide 
agreements. Others have followed suit, such as California Attorney 
General Bill Lockyer and Massachusetts Secretary of State Wil- 
liam Galvin.” 

Third, the Sentencing Guidelines emphasize compliance goals at 
the penalty phase. A conviction can result in a similar remedy as 
that in a settlement, where organizations may be required by courts 
to create compliance programs as a condition of probation. Further 
work could investigate how judges now apply those Guidelines. 

Fourth, the role of outsiders — in particular, the compliance in- 
dustry — will be a rich subject for future study. Former prosecutors 
or regulators have often been appointed as independent monitors, 
and were frequently active in the burgeoning compliance industry, 
serving the needs of organizations under investigation or seeking to 
head off potential scrutiny. Legal scholars should continue to ex- 
plore the emerging influence and role of compliance experts. 

Finally, the compliance industry has eager clients. Organizations 
have themselves focused — in response to regulators, of course — on 
compliance-oriented approaches. Many of the entities prosecuted 
had already made significant structural changes once these entities 
discovered the malfeasance. Bristol-Myers, for example, had al- 
ready retained Judge Frederick B. Lacey, later appointed as an in- 
dependent monitor, to conduct a review of its internal controls. 
Pursuant to this review, it had made “significant personnel 
changes” at the highest levels and had adopted a whole series of 
other auditing and compliance measures.” In turn, organizations 
may influence the nature of compliance demands, d'he political dy- 
namics of such prosecutions are very different in a RICO prosecu- 
tion than in a prosecution of a firm under the Foreign Corrupt 
Practices Act. Some cases have industry-wide effects and entire in- 
dustries may lobby the executive branch or Congress; the DOJ has 
already changed its approach regarding privilege waiver and em- 
ployer payment of attorney’s fees in response to pressure. 


See Renee M. Jones, Dynamic Federalism: Competition. Cooperation and Securi- 
ties Enforcement, 11 Conn. Ins. LJ. 107, 115-21 (2004). 

Bristol-Myers Squibb Company Deferred Prosecution Agreement, June 15, 2005 
at 'll 5, available at http://www.usdoj.gov/usao/nj/press/files/pdffiles/deferredpros.pdf. 
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The multi-polar nature of these negotiated dispositions has not 
been sufficiently recognized. Whether the convergence in compli- 
ance approaches represents path dependency or emerging best 
practices in part depends on their efficacy. Future work will hope- 
fully take on the very difficult task of assessing whether these ap- 
proaches successfully prevent, detect, or remedy organizational 
crime. 


A Series of Ref orm Proposals 

Taking as a given that organizational prosecutions will continue 
for some time and that some kind of settlement option will remain 
preferable for both prosecutors and for organizations, defining the 
scope of those settlements and their terms is an important and un- 
der-examined project. The DOJ has not yet made policy state- 
ments regarding most structural reform aspects of the agreements. 
Reforms have not even been suggested much less explored, per- 
haps because these issues were drowned out by the political fray 
over privilege waiver issues (and now over U.S. Attorney firings). 
Structural reform prosecutions arc so new that any next generation 
approach, moderated by reforms and adjustments by all sides, may 
be years away. It will be fascinating to see how future administra- 
tions approach such prosecutions and then how regulators, indus- 
try, and Congress react. A few possibilities for reform are outlined 
below, not because they should necessarily be adopted but because 
they suggest additional ways to think about structural reform 
prosecutions. 

First, severe collateral consequences of indictment in organiza- 
tional cases could be decreased if the relevant agencies reinter- 
preted debarment rules or if Congress legislated to modify those 
regulatory consequences. Regulatory or legislative change to the 
collateral consequences that organizations face would totally alter 
the underlying bargaining relationship between corporations and 
prosecutions. Reputational effects would remain, but the change 
could, among other things, move the negotiations from the charg- 
ing stage to the plea bargaining stage. That result would permit ad- 
judication later in a case, with more court involvement and with 
more information exchanged between the parties. The disadvan- 
tages, however, include a reduced deterrent threat of indictment. 
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A statute permitting a court to enjoin a prosecution if a prosecu- 
tor arbitrarily or unjustifiably declares a breach of an agreement 
would reduce the unilateral power that the terms of these agree- 
ments provide prosecutors during their implementation. An arbi- 
trary declaration of a breach would violate the organization’s due 
process rights, but courts are reluctant to enjoin an indictment. 
Unless prosecutors no longer insist on such terms, legislation 
would be necessary to prevent the possible harm of an improper 
declaration of breach and indictment. Little attention has been 
paid to the enormous leverage the provisions give prosecutors at 
the termination stage, perhaps because prosecutors themselves 
may have been wary of relying on those terms and risking the dire 
consequences to an organization of finding a breach. Reforms 
might give prosecutors less catastrophic means to address a partial 
failure and therefore provide more appropriate tools to obtain the 
sought after compliance. A discussion about how these agreements 
terminate would also focus attention on how prosecutors should 
make the ultimate decision in assessing whether compliance is fi- 
nally obtained. 

More broadly, the DOJ could issue guidelines explaining the 
remedies it seeks in these agreements. All that the DOJ has done 
thus far is include in the McNulty memo restrictions on securing 
privilege waiver and nonpayment of employee legal fees. Though 
prosecutors have informally imitated each other’s agreements and 
shared practices (perhaps simply cutting and pasting other agree- 
ments, or perhaps with more consultation), there appears to be no 
formalized assessment within the DOJ regarding what remedies 
work best and which should be sought. The lack of collaboration 
regarding organizational prosecution policy spilled into the press 
recently with accusations that the rank and file within the DOJ 
were not even consulted during deliberations regarding the impor- 
tant McNulty Memo changes.^ The DOJ has adopted a structural 
reform mission but appears not to be using its Corporate Crime 
Task Force to evaluate that mission to assess whether the sought 
after reforms are being achieved. Nor for that matter have any 
regulatory agencies pursuing similar structural reform goals issued 
public remedial guidelines. 


‘"See David Johnston & Neil A. Lewis, The Ousted Prosecutors; U.S. Prosecutors 
Assail Gonzales in Closed Session, N.Y. Times, Mar. 29, 2007, at Al. 




287 


114 Virginia Law Review In Brief [Vol. 93:105 

Finally, during the implementation of these agreements, inde- 
pendent monitors have not released their compliance reports, ap- 
parently for confidentiality reasons. The DOJ does not appear to 
be sharing this information internally or releasing general informa- 
tion regarding how the compliance process has been conducted. 
Without such information sharing, one cannot expect effective best 
practices to evolve internally, nor can one expect the public (or le- 
gal academics) to assess whether meaningful structural reform is 
occurring. 

To return to where 1 began: difficult practical and theoretical 
problems of remedial design occur in any structural reform enter- 
prise. They surface now in criminal law because the DOJ increas- 
ingly confronts Ooliath but not by securing an indictment or a con- 
viction. The United States and Goliath instead negotiate and then 
implement an ongoing project of structural reform. Structural re- 
form prosecutions raise a series of complex questions and possibili- 
ties, on which my colleagues who have generously agreed to com- 
ment have shed more light. This prosecution approach warrants a 
sustained effort by the DOJ, organizations, regulators, legislators, 
courts, and scholars to assess which structural reforms effectively 
address underlying criminality and to carefully consider their de- 
sign. ffopefully our discussion and others yet to come can be of 
some use both to the United States and Goliath. 


Preferred citation: Brandon L. (Jarre tt, United States v. (Jo- 
liath, 93 Va. L. Rev. In Brief f05 (2007), 

http://www.virginialawreview.org/inbriet72007/06/18/garrett.pdf. 
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Ms. Sanchez. Thank you, Professor Garrett. We appreciate your 
testimony. 

We will now begin our questioning. And I will begin by recog- 
nizing myself for 5 minutes of questions. 

Mr. Ashcroft, do you know who besides yourself was considered 
for the appointment of monitor in the Zimmer case? Or are you fa- 
miliar with the selection process? 

Mr. Ashcroft. I know what the deferred prosecution agreement 
provides for in terms of the selection process. It provides that 
the 

Ms. Sanchez. With all due respect, Mr. Ashcroft, I am just ask- 
ing if you know how they came to select you as a monitor. I mean, 
did you just get a phone call one day saying we would like to con- 
sider you for this or we want you to be the monitor? Can you 

Mr. Ashcroft. I would like to answer your question. And so, 
that is about what I was going to do, if you don’t mind. 

Ms. Sanchez. Okay. 

Mr. Ashcroft. I understand that I was selected in accordance 
with the deferred prosecution agreement after consultation with 
the company by the U.S. attorney. And I was asked then to evalu- 
ate and to monitor the company’s performance. I understand the 
corporation and the Department of Justice agreed to seek my serv- 
ice during the course of their discussions over the deferred prosecu- 
tion agreement. So in the course of their discussion 

Ms. Sanchez. Do you know if they considered anybody else for 
the position of monitor? 

Mr. Ashcroft. I don’t know what kinds of discussions they had. 

Ms. Sanchez. Okay. That is fair. 

Mr. Ashcroft. I wasn’t part of those discussions. 

Ms. Sanchez. Okay. 

Mr. Ashcroft. I learned about this after they had the discus- 
sions. 

Ms. Sanchez. I understand. That answers my question. Do you 
know whether there was any public notice or bidding prior to your 
appointment? 

Mr. Ashcroft. I did not participate in any bidding. Not a single 
cent of tax dollars is spent for monitors. 

Ms. Sanchez. I understand that. That is not the question that 
I am asking, though. I am just trying to get to the very things 
that 

Mr. Ashcroft. This hearing costs far more in tax dollars than 
my monitorship will cost in tax dollars because not a thin dime of 
public money 

Ms. Sanchez. I understand that. But the subject of the financing 
is not what I am trying to ask you. 

Mr. Ashcroft. Sure. Go ahead and ask me something. 

Ms. Sanchez. I am just trying to get some very basic questions 
out of the way. 

Mr. Ashcroft. I would like to get some very basic answers be- 
cause your original remarks 

Ms. Sanchez. Okay. 

Mr. Ashcroft [continuing]. Made a series of accusations. I would 
like to get to those so that I can answer them and clarify this situa- 
tion because it deserves clarification. 
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Ms. Sanchez. Okay. Well, if you will allow me to ask my ques- 
tions, we will have many other questions from the panel, I am 
sure. In your view, would the monitor selection process in the Zim- 
mer case comply with the guidance that was issued publicly by the 
department yesterday? Or have you had a chance to review those 
guidance? 

Mr. Ashcroft. I have reviewed them very briefly. They were 
made available to me late yesterday afternoon. I believe it would 
have been very possible that I could have been chosen under the 
kinds of guidelines. I would hope so. 

Let me say, as I said in my remarks, I don’t think there should 
be a discrimination against individuals who have had the privilege 
of public service. I don’t think there should be a discrimination 
against people on the basis of their partisan identification. And I 
would certainly hope that whatever guidelines would be promul- 
gated by this Justice Department or encouraged by this Congress 
that they wouldn’t discriminate against individuals whose quali- 
fications are those like mine are. 

Ms. Sanchez. Okay. Well, Mr. Ashcroft, on that issue, I would 
like to call your attention to the fact that the guidance issued yes- 
terday indicated — and I am quoting from the guidance, “Govern- 
ment attorneys who participate in the process of selecting a mon- 
itor shall be mindful of their obligation to comply with the conflict 
of interest guidelines set forth in 18 USC, section 208 and 5CFR, 
part 2635.” So the question that I want to get at, which I think is 
part of the problem, and we have heard from several witnesses talk 
about no conflict of interest, is do you believe that Mr. Christie vio- 
lated any laws or regulations already in the books when he ap- 
pointed you, his former employer, as a monitor in the Zimmer case? 
Mr. Ashcroft. I really don’t believe that Mr. Christie is a law 

violator. His record as a prosecutor is 

Ms. Sanchez. So you don’t believe that conflict 

Mr. Ashcroft [continuing]. An outstanding record. No law that 
I know of has been violated. And I don’t think there is an even 
plausible suggestion that any has been violated. Now, Mr. Christie 

has made his reputation prosecuting 

Ms. Sanchez. You don’t believe that there is a problem 

Mr. Ashcroft [continuing]. Public corruption in New Jersey. 

And for this Committee 

Ms. Sanchez. You don’t believe that there is 

Mr. Ashcroft [continuing]. To attack him on political 
grounds^ 

Ms. Sanchez. I am not attacking his record of prosecution. 

Mr. Ashcroft [continuing]. Is inappropriate. As a matter of 
fact 

Ms. Sanchez. I am talking specifically about the issue of 

Mr. Ashcroft [continuing]. Here is Mr. Christie’s record from 
the newspapers. 

Ms. Sanchez [continuing]. Conflict of interest. Mr. Ashcroft, it is 
very interesting about his record. And we are not attacking his 
record of prosecution. 

Mr. Ashcroft. No innocent verdicts. No 

Ms. Sanchez. We happen to be talking specifically about conflict 
of interest. That is a very appropriate question for this hearing. 
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This is what we are trying to get at the crux of the problem is ei- 
ther conflict of interest or at least the appearance of conflict of in- 
terest. 

And if I am hearing your testimony correctly, would it be fair to 
say that you don’t believe there is any kind of conflict of interest 
in a former employee hiring their former boss or suggesting that 
he be hired for a very lucrative contract of monitoring? You don’t 
believe that there is a conflict or a problem with an appearance of 
a conflict of interest? 

Mr. Ashcroft. There is not a conflict. There is not an appear- 
ance of a conflict. The ability to hire individuals who have the 
qualifications to conduct monitorship should not be impeded by the 
fact that someone has at some time or another served in public life 
or public office. 

It should not be impeded based on partisan grounds. It should 
not be determined or dispositive in the Justice Department. And it 
shouldn’t be equally dispositive or determinative here in the Judici- 
ary Committee of the United States House of Representatives. 

Ms. Sanchez. Very interesting answer, Mr. Ashcroft. My time 
has expired. 

At this time, I would recognize Mr. Cannon for 5 minutes of 
questioning. 

Mr. Cannon. Madam Chair, I would prefer to pass, if that is ac- 
ceptable to you, but would like to introduce for the record an article 
in the record that I think Mr. Ashcroft was just referring to about 
Christie’s all-out war and which includes his rather remarkable list 
of successful prosecutions and point out that you keep referring to 
the problem. I think that we have an issue before us that we need 
to manage and develop, but I don’t think there is a problem, espe- 
cially when it comes down to Mr. Ashcroft’s character and record 
on his own or Mr. Christie’s. 

Ms. Sanchez. Will the gentleman yield on that point? 

Mr. Cannon. Let me just defer my time, if you don’t mind. But 
I would be happy to — I think the Chair actually would control the 
time and can speak directly. 

Ms. Sanchez. Well, without objection, the article will be entered 
into the record. And the point that I was trying to get at is the 
public confidence in our justice system and whether or not conflicts 
of interest, actual or perceived, are a problem in terms of — a per- 
ceived problem in terms of the public’s confidence in our justice 
system. And 

[The information referred to follows:] 
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Mr. C^NON. If the Chair would yield? 

Ms. Sanchez. I will yield. 

Mr. Cannon. This is a remarkably important issue, and we have 
an amazing panel. And on that panel we have a guy who is lionized 
in America for his willful determination to not sign a memorandum 
on his, some people call it, his death bed. It certainly was a very 
ill bed. 

And to say there is a problem related to him is one that I think 
ought to be squarely confronted. I know that we have two wit- 
nesses on the next panel who are representatives from New Jersey 
who want to attack Mr. Christie. And I understand the urge to at- 
tack Mr. Ashcroft’s credibility. I find it appalling. 

Ms. Sanchez. Will the gentleman yield? I was not attacking Mr. 
Ashcroft’s credibility. I was simply posing a question with respect 
to a potential 

Mr. Cannon. You are questioning his integrity and calling it a 
problem. 

Ms. Sanchez. Well, if there is a conflict of interest, I would sub- 
mit, that is a problem. 

Mr. Cannon. When you get the list of people who are capable of 
doing the job that needed to be done at Zimmer, I think it was a 
remarkably short list. And the people that appear on a list like 
that are going to be people that have relationships. And therefore, 
you can never get beyond the problem. 

I think the proper scope of this Committee is to actually oversee 
these monitors. I think that is an appropriate role. And I think we 
need a lot more staff in this Committee to do that. But right now 
I think we ought to be looking at policy rather than creating the 
question of a problem when you are talking about a man of such 
distinguished history and unquestioned ethics as Mr. Ashcroft. 

Ms. Sanchez. If the gentleman will yield back, I will recognize 
Mr. Johnson for 5 minutes of questions. 

Mr. Johnson? 

Mr. Johnson. Thank you. Madam Chair. And during 27 years of 
practicing law back home in Dekalb County, Georgia, I represented 
many people. And they were all just regular working class people, 
blue collar folks. And they were all subject to the maxim of you do 
the crime, you do the time. And so, now today I am hearing about 
non-prosecution agreements with corporations and also deferred 
prosecution agreements. 

And if there were any deferred prosecution, it would be some- 
thing for my clients that they would have to appear in court and 
face the charge and admit to the allegations and ask the judge for 
some consideration. And the judge in his discretion, his or her dis- 
cretion, would decide whether or not that person would be placed 
in a deferred prosecution program. 

And we don’t have any of those kinds of qualities that exist or 
that existed for these prosecution agreements here. But I do want 
to ask Mr. Ashcroft, while appreciating your service to the Nation, 
according to billing records that detail 5 months of work from Sep- 
tember 2007 to January 2008, your firm has billed Zimmer, Incor- 
porated more than $7.5 million. Over these 5 months, your total 
fees are higher than other monitors, particularly the four other 
monitors for the four other orthopedic device makers who entered 
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into deferred or non-prosecution agreements with the Justice De- 
partment. 

Your firm is the only one of the group that charges a set monthly 
fee of $750,000 on top of your hourly billing rate, which is also the 
highest of the five firms, topping out at $895 an hour. To your 
knowledge, are you aware of any monitors charging a monthly fee 
of $750,000 on top of an $895 hourly billing rate, Mr. Ashcroft? 

Mr. Ashcroft. Well, we do not charge both an hourly fee. The 
hourly fee covers one group of workers. Other individuals are cov- 
ered in the set amount. And they are not working on an hourly 
basis. 

The reason our fees are appropriate is the complexity of the case 
and the responsibilities in which we have to be involved. I have 
been required to assemble an exceptional monitoring team of about 
30 professionals, including lawyers, investigators, accountants, 
other business consultants to ensure that the deferred prosecution 
agreement is met. These professionals include former United States 
attorneys, assistant United States attorneys, former FBI members, 
former United States Department of Justice officials, intellectual 
property lawyers. 

Mr. Johnson. Well, you have answered my question. You have 
got a high-powered and highly-paid staff that consumes that 
monthly retainer fee. 

Now, for each monthly billing period, all that you have provided 
is a one-page bill that simply lists the total amount due and the 
bank information about where to wire the money. Whereas other 
firms would have submitted bills, detailed billing, 200 pages long, 
for instance, or 78 pages long. Why don’t you provide Zimmer with 
a detailed accounting explaining the services provided and the 
monitoring expenses? 

Mr. Ashcroft. We believe that the quality of the services is the 
important point and that we have agreed and provided information 
about our fees in advance. 

Mr. Johnson. Will you provide this Committee with a detailed 
accounting of the services provided and expenses incurred in the 
Zimmer monitoring? 

Mr. Ashcroft. I will provide this Committee with the documents 
that are required under the deferred prosecution agreement. And 
I will make available to the Committee those items which are re- 
quired by that agreement. 

Mr. Johnson. Who is tasked with monitoring the monitor? In 
other words, who ensures that you complete all of your responsibil- 
ities under the deferred prosecution agreement? 

Mr. Ashcroft. First of all, the company has an opportunity to 
raise issues if it finds the work of the monitor to be inappropriate, 
insufficient, of low quality or finds directions of the monitor to 
somehow be against what it considers to be the terms of the agree- 
ment, outside the scope of the agreement or otherwise inconsistent 
with the purposes of the corporation in remediating the problems 
that are faced by the corporation. The company carries those items 
to the U.S. attorney or to the office of the U.S. attorney to individ- 
uals in the office who are involved in the administration of the de- 
ferred prosecution agreement. 

Ms. Sanchez. The time of the gentleman has expired. 
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At this time, I would recognize Mr. Feeney for 5 minutes of ques- 
tions. 

Mr. Feeney. Well, thank you. Madam Chairman. 

Mr. Attorney General, it is great to see you back. The startling 
thing for me here is all of the suggestion or innuendoes, the mere 
implication of having the hearing today that there is some either 
conflict or something fundamentally wrong and we are worried 
about the costs to corporations. I have to be candid with you. The 
Congress voted overwhelmingly a few years ago for a bill that is 
commonly referred to as SOX, Sarbanes-Oxley. 

And what Sarbanes-Oxley effectively did — ^you know, Mr. 
Ashcroft, whose firm has been charged with monitoring a corpora- 
tion where several individuals and perhaps the corporate entity 
itself may have been indicted or convicted of a crime to keep it 
alive and protect it, despite the wrongdoing. What Sarbanes-Oxley 
has done is effectively to take every innocent corporation that 
wants to go public in America and require them to spend about $6 
million annually at the requirement of Congress to pay additional 
accounting fees on top of the accountants that they already have. 

I can’t get members of the majority party to be concerned about 
the fact that Sarbanes-Oxley costs the United States economy, ac- 
cording to one study done by a professor from the Brookings Insti- 
tute and another professor from the American Enterprise Insti- 
tute — they estimate the annual costs, superfluous and unnecessary 
costs of accounting that bill costs the American economy $1.4 tril- 
lion. And that is for innocent corporations that have done no 
wrong. 

And yet when you have a corporation, some of whose leaders 
have actually committed crimes, you have a couple choices. You 
can, in effect, give that corporation the death penalty, even though 
the overwhelming majority of individual employees, partners, 
maybe even members of the board of directors and certainly the 
shareholders were totally innocent of any wrongdoing. 

So as Congress is continually battering and punishing the inno- 
cent because of the faults of the few, now we are here suggesting 
that there is something fundamentally wrong with hiring perhaps 
the most qualified individual in the country on health care and 
matters of jurisprudence from the attorney general’s perspective, 
there is something fundamentally wrong about giving a company 
and its shareholders and the innocent employees and the innocent 
members of the board and the innocent partners a second chance. 

I don’t know how many innocent people worked for Arthur An- 
dersen when it was given the death penalty. Perhaps it was a pru- 
dent thing to do to punish all of the innocent along with a few of 
the guilty. But it didn’t help the American accounting system very 
much. 

As a consequence of Sarbanes-Oxley, we now have only four cor- 
porations in America willing to do the type of work that is required 
by Sarbanes-Oxley. And so, you have a quadropoly where they get 
to charge whatever they want to. And every corporation in America 
has to pay the price. Presumably if you are, for example, Pepsi, and 
you have an inside auditor and your major competitor, Coca-Cola, 
has one inside auditor and has to hire one of the other big four out- 
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side, there is only one left. And you have to do business, whatever 
the cost. 

The indirect costs have totaled, according to this one estimate, 
$1.4 trillion for innocent American companies. And as capital flees 
America, we are out-sourcing our 100-year lead to places like Lon- 
don’s stock market that advertises itself as a SOX-free zone, the 
Frankfurt market, the Hong Kong market. We have done this to 
ourselves. And we are happy about it. 

And yet, we find a situation where we are giving a company and 
the innocent people that are affiliated with it a second chance and 
most importantly, the shareholders. And we are here today bat- 
tering people that are trying to save a company and giving it a sec- 
ond chance. I just find it remarkable. 

There is no situation in America that Congress can’t make worse. 
And I think the hearing today is a great example of that. 

With that, I don’t have any questions. I guess I have got an opin- 
ion already on this subject. But I will yield back the balance of my 
time. 

Ms. Sanchez. The gentleman yields back. 

And at this time, I would recognize Mr. Delahunt for 5 minutes 
of questions. 

Mr. Delahunt. Well, I thank my friend from Florida for the ex- 
position of Sarbanes-Oxley. I would suggest that Enron had more 
to do with it than Sarbanes-Oxley. We are talking about confidence 
here. And I think that Congress in its wisdom, in its bipartisan 
wisdom decided that if investors were going to have confidence in 
our free market system and free enterprise that something had to 
be done in terms of accountability. 

And maybe we are seeing that again in terms of the so-called 
sub-prime crisis that has generated a tremendous magnitude, if 
you will, of economic pain as witnessed by the plummeting stock 
markets. But having said that, I am certainly not interested in dis- 
crimination against individuals who have served in government at 
whatever level. I don’t think there should be any discrimination. 
And I don’t think that. General Ashcroft, is the import of today’s 
hearing. 

Again, to echo the observations by the Chair, I think it is a ques- 
tion of confidence in the integrity of the system, not your personal 
integrity, not the personal integrity of anyone here at the panel be- 
cause we know it does count. Because while there are no taxpayer 
dollars involved, this is, if you will, a fine being levied on a com- 
pany that could have presumably been indicted. 

Really, what it occurring here is a monitorship is performing a 
public function, a function that is a key element in terms of assur- 
ing the American people that justice is being done. I am a believer 
in prosecutorial discretion and judicial discretion. That is why I 
vote against mandatory sentences. But I do believe in sentencing 
guidelines and transparency. And what I would suggest is what we 
have here is a situation that doesn’t provide the kind of trans- 
parency and raises issues and legitimately raises issues that ought 
to be addressed. 

General Ashcroft, you heard the testimony of Professor Garrett. 
Would you make any comments in terms of those policy issues that 
he raised in his testimony regarding guidelines, transparency, ac- 
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countability? Because I was shocked, to be perfectly candid, that 
this company, Zimmer, was consulted about whether you were ac- 
ceptable. I find that remarkable. 

There ought to be something better than receiving the impri- 
matur of a corporation that I would suspect was involved in signifi- 
cant wrongdoing and asking whether it is okay if former Attorney 
General Ashcroft leads a monitoring team. That was stunning to 
me. 

What I suggest is there ought to be a good, hard look at what 
the guidelines are, what we have in terms of transparency and ac- 
countability. I haven’t had a chance yet to read the legislation pro- 
posed by my good friends from New Jersey. But something ought 
to be done. 

General? 

Mr. Ashcroft. Well, thank you very much. First of all, I don’t 
believe that the monitorship is a fine. I think the monitorship is 
a way to say that because there is an agreed upon area where the 
law has not been respected in the way that the system believes it 
should be, that there should be a way to remediate that. And trust- 
ing the person who has been a wrongdoer to remediate that on his 
own is inappropriate. 

In our case — and this is public information because I am not here 
to discuss things that aren’t public about the case or to telegraph 
where the investigation may go or not go. And there are real seri- 
ous problems with having open hearings about ongoing criminal in- 
vestigations. And this is an ongoing criminal investigation that re- 
lates not just to one 

Mr. Delahunt. I understand that. General. But 

Mr. Ashcroft [continuing]. But to five different companies that 
comprise 95 percent of the orthopedic joint replacement industry. 
But in the industry, consulting contracts were used as a cover for 
kickbacks to doctors. So a doctor implanting a device like an artifi- 
cial knee or hip might have his decision clouded by the fact that 
if he implanted one, it would be in the interest of his wallet, where- 
as if he implanted another, it would in the interest of the patient. 

Mr. Delahunt. General, with all due respect, my question went 
to the recommendations. 

Mr. Ashcroft. Yes. 

Mr. Delahunt. And maybe you didn’t have an opportunity to 
hear them closely. 

Mr. Ashcroft. Well, what I am saying is 

Mr. Delahunt. Because what I suspect in terms of how appoint- 
ments are made, when reports ought to be filed, when things ought 
to be made public would fall within appropriate discretions of a 
court, of maybe a probation service. Because I think that there 
could be a way to achieve the goals of those members who have ex- 
pressed concern about this in a public — I mean, the reality is you 
are the former Attorney General. In some ways that is helpful. In 
some ways it is a burden that you will always carry. 

I was a former district attorney, and I have 70 former assistants 
that are currently serving on the Massachusetts bench. I know that 
half of them would recuse themselves if I simply came before them 
and argued a case. Although there is no conflict. But appearances 
do count. And I think that has got to be factored into the equation. 
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Mr. Ashcroft. May I 

Ms. Sanchez. The time of the gentleman has expired. 

At this time, I would invite 

Mr. Cannon. Is the Chair going to let the attorney general re- 
spond? 

Ms. Sanchez. Briefly. 

Mr. Ashcroft. I would just say I have read a number of the pro- 
fessor’s articles. He is a prolific author and a valuable contributor 
in raising the questions that ought to be discussed. I was attentive 
to Counselor Terwilliger’s remarks that raised the issues that re- 
late to the separation of powers. And I think that the decisions, as 
a former prosecutor you would agree, to prosecute or not to pros- 
ecute are appropriated vested in a way in a separate branch of gov- 
ernment. 

The idea that you might have people in the judicial branch mak- 
ing decisions about whether or not to prosecute cases that they 
later sit in judgment on has serious — there are serious drawbacks 
to that. I noted that when the professor has addressed these items 
he has tried to avoid those kinds of problems with separation of 
powers. And any approach to this ought to be very tenderly under- 
taken with a view to respect, of not having the judge and the pros- 
ecutor be sourced in the same part of the governmental system. 

Now, I need to give my thanks to the Committee. When you 
scheduled this, I indicated to you that I had a speaking responsi- 
bility in Central Florida this evening and that I had a 12:50 flight 
at Dulles. And so, I intend to leave in accordance with our pre- 
viously agreed to scheduling. And I thank you for your under- 
standing of that. I am grateful to you. 

And I want to thank each of these thoughtful individuals who 
has participated. And I think in my absence your ability to discuss 
the real issues here and not to be bogged down in this specific case, 
which would be inappropriate in any event, will be enhanced. 
Thank you very much. 

Ms. Sanchez. Thank you for your testimony, Mr. Ashcroft. We 
appreciate you coming today. And we wish you luck in catching 
your flight. You are excused. 

Mr. Franks. Madam Chair? Madam Chair? 

Ms. Sanchez. I don’t know that congressional immunity actually 
exists for anything. If it does, I am not aware of it. 

Who seeks recognition? 

Mr. Franks? 

Mr. Franks. Yes, Madam Chair, General Ashcroft is leaving. I 
guess I wish that he could have been here for my own comments 
just related to the gentleman’s reputation in this country for per- 
sonal integrity. I think that he represents the kind of public serv- 
ant that a lot of us would like to be when we grow up, other than 
a few partisan Members of Congress. 

It occurs to me that what is at stake here to this company, to 
Zimmer — one of the reasons I think they wanted someone like Mr. 
Ashcroft to be involved in this agreement was simply because they 
knew that his reputation was such that if indeed he entered into 
it that he would do so and would expand that commitment to integ- 
rity to their company. 
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And, you know, in all respect to Mr. Delahunt’s concerns, if I 
were on the board of this company and the guilty members had 
been expunged from the company, I was doing everything that I 
could to restore this company, not only to profitability, but to com- 
ing in compliance with the law and being a company that the 
stockholders could aspire to, I would do everything I could to bring 
a man like General Ashcroft into the equation. It makes all the 
sense in the world to me. 

And certainly, the result in the company’s profitability and in 
their credibility, the change that took place in this company, I 
think, is partly something that we can lay at Mr. Ashcroft’s feet. 
And I just 

Mr. Delahunt. Well, if the gentleman would yield? 

Mr. Franks. Certainly. 

Mr. Delahunt. He referenced me. I think that we have a larger 
obligation. I am not in any way questioning the credentials of the 
former attorney general. But I dare say there are major law firms 
all over this country that could perform the kind of services nec- 
essary, that have people of high profile with bona fides that are im- 
peccable. 

But when you have a potential wrongdoer, which is the corporate 
entity, requesting or signing off on who is going to monitor compli- 
ance with the agreement, I would suggest that the public says 
what is going on. 

Mr. Franks. Well, reclaiming my time, keep in mind there is two 
parties to the agreement. That is the company and the prosecutors. 
And they are trying to find someone who can be acceptable to both 
of them and to present to the public a credible image. And I think 
General Ashcroft does that in a way that very few people can. 

I mean, this gentleman has been the attorney general of Mis- 
souri, Missouri’s chief auditor. Let me finish. I am about out of 
time — it is chief auditor, the governor of Missouri, U.S. senator 
from Missouri, the attorney general of the United States. And I 
don’t know how you could find someone that more personifies the 
perfect example of what someone in this capacity — what qualifica- 
tions they should have. 

Mr. Delahunt. If again my friend would yield for just a moment, 
I think that we all approve, as the Ranking Member indicated, of 
the former attorney general’s courage in the face of the pressures 
that came from the White House in the form of Mr. Card and 

Mr. Franks. Well, reclaiming my time, reclaiming my time. 
Madam Chair. 

Mr. Delahunt [continuing]. Former Attorney General Gonzalez 
to get him to 

Mr. Franks. Reclaiming my time. Madam Chair. 

Mr. Delahunt. Well, I will yield back. 

Ms. Sanchez. Pardon me. The time belongs to the gentleman 
from Arizona. 

Mr. Franks. Yes, Madam Chair, I mean, if we are going to devi- 
ate into these other situations — if Mr. Ashcroft is an example here 
of what is wrong with the system, where is Mr. Toricelli? Where 
is Mr. Stryker? If we are going to deviate off here, this is a bad 
example to use someone like General Ashcroft as to what is wrong 
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with the system. And I think that that has been done here to a de- 
gree. 

And I just wonder, you know, if the public realizes that he had 
nothing to do with the prescribed DPA or he didn’t negotiate the 
terms with the company in any way. And the fee arrangements he 
didn’t negotiate with the company in any way. 

And yet these things have been previously not released publicly. 
And I am wondering how the fee arrangements were made public 
in this situation. And I am about out of time, so I will now yield 
back to Mr. Delahunt. 

Mr. Delahunt. Well, I thank my friend. 

Ms. Sanchez. The gentleman yields back his time. 

Mr. Delahunt. Yes, I know. There is still some time on the clock 
I see. Madam Chair. But I wanted 

Ms. Sanchez. Yes, but the gentleman has yielded. 

Mr. Delahunt [continuing]. To respond that I wasn’t being 

Ms. Sanchez. Does the gentleman seek unanimous consent for 
30 seconds to respond? 

Mr. Franks. Madam Chair, I have yielded my time to the gen- 
tleman. 

Ms. Sanchez. You have yielded your time? I am sorry. I mis- 
understood. The gentleman from Arizona has yielded the remain- 
der of his time to Mr. Delahunt. Mr. Delahunt is recognized. 

Mr. Delahunt. Thank you. Madam Chair. I wasn’t deviating. I 
was making a point that was brought up by Mr. Cannon, the Rank- 
ing Member, about the credentials, the credentials in terms of his 
political courage to stand up against the White House, against the 
then counsel to the White House, Mr. Gonzalez, and to support Mr. 
Colmey in what I consider an act of political courage. 

But my point is it is about appearances and the confidence of the 
American people in the system. No one here is questioning his mor- 
als, his ethics. It is what about the perception of a fee that, I am 
just reading, ranges from $28 million to $57 million. That is a lot 
of money. 

Now, I am all in favor of lawyers making money. That is some- 
thing that I have fought for all my life. And I have to tell you I 
am glad to hear that we can agree on that, because in the past, 
it has been the then majority, now minority that have argued for 
capping lawyers’ fees when it came to class action suits. So I am 
glad that we have adjusted our sights and are now moving forward. 
And I thank my friend for yielding and yield back. 

Ms. Sanchez. The time of the gentleman has expired. 

At this time, I would recognize Mr. Cannon, who chose to pass, 
for 3 minutes of time. 

Mr. Cannon? 

Mr. Cannon. Thank you. Madam Chair. And I expect to ask 
unanimous consent for an additional 2 when we get to that point. 
But I am a little confused by this last exchange. We are talking 
about the courage of a man and his willingness to stand up and 
do the right thing, but somehow making a distinction between his 
courage and his credentials. I think that there is probably not a 
lawyer in America who has the credentials that Mr. Ashcroft has. 

The amazing thing about this hearing so far is we have this real- 
ly incredible panel that could inform us on where we need to go. 
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and virtually every single question on the Democratic side has been 
about raising the question of the problem of the perception of a 
conflict of interest. 

Ms. Sanchez. Will the gentleman yield? 

Mr. CiWNON. Yes, I will briefly. 

Ms. Sanchez. And you will be granted time, I assure you. We 
will be moving on to a second round of questions. And I assure you 
there will be many questions that we will have for our remaining 
witnesses. I think our asking Mr. Ashcroft questions first was due 
to the time constraints. We knew he would not be here for the re- 
mainder of the hearing. 

Mr. Cannon. Reclaiming my time, these are not questions the 
majority was asking Mr. Ashcroft. These were veiled charges. This 
is all about innuendo. 

The fact is did we do — did this Committee do an open bidding 
process for Mr. Irv Nathan’s services, for instance? The fact is — and 
as the Chair knows, I have been a big supporter of Mr. Nathan in 
his current job. But we didn’t do it with a bidding process for a 
very good reason. And I think that we have sort of exhausted 
that 

Ms. Sanchez. Will the gentleman yield? 

Mr. Cannon. No. I think we have sort of exhausted that issue 
with the attorney general. Now, if I might, I would like to actually 
turn to the panel and see if we can rekindle the discussion, which 
I think is absolutely fascinating. And so, I am going to ask two gen- 
eral questions that I would like the panel to respond to. 

Mr. Garrett said something to the effect of much more remains 
to be done with respect to guidelines. We have memos, three 
memos now. We have some guidelines that have been developed. 
And if I can just give these two questions to the panel, I won’t ask 
for additional time. Madam Chair. But first of all, where do we go? 
Are we done with these guidelines? I think the answer is no. But 
where do we go with new guidelines? 

And then could each of you also address that and then second- 
arily, address the issue of oversight? Should courts oversee mon- 
itors? Or should Congress oversee monitors? We have a vast issue 
of separation of powers, and I would very much like to have your 
opinions on those two issues. 

We may start with Mr. Dickinson. 

Ms. Sanchez. Mr. Dickinson? 

Mr. Dickinson. Thank you. On your first point, where are we 
going, I think I would certainly hope that we are going with more 
guidelines from the Justice Department. I think we have a very, 
very good start with the guidelines that came out yesterday on the 
appointment process. 

I would still like to see, as I said in my remarks, the criteria in 
which a monitor should be appointed. That is an area where we 
still do not have any guidelines. And I think the work scope was 
the third area that I mentioned and one that perhaps should also 
be considered. But I think we definitely need some guidance as to 
when a monitor will or will not be incorporated into a DBA. 

With respect to the oversight, it is my view that the oversight 
should come from Department of Justice in conjunction with the 
DPA and the prosecutor and the entities involved with the nego- 
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tiated DPA itself. And I think that I have proposed that there 
should be periodic meetings. There should be a discussion between 
both the government, the monitor, and the company involved, all 
three of them, throughout the monitorship period, which would 
allow all parties to discuss and understand the status of the 
monitorship, issues that arise, and how anything that has arisen 
should be resolved. 

And remember that these are not just for the typical criminal 
things that we are talking about today. These issues arise in the 
tax fora, in export laws. There are a variety of issues that may re- 
quire a monitorship. So I think that the government expertise in 
this area should also be brought to bear in the oversight. 

Mr. Cannon. So justice continues to do oversight, and this Com- 
mittee oversees justice? 

Mr. Dickinson. Correct. 

Ms. Sanchez. Mr. Nahmias? 

Pardon me. And if the witnesses could please keep their answers 
brief because we are running long. 

Mr. Nahmias. Well, I think it is useful to understand that we 
started really around the 5-year anniversary of the President’s Cor- 
porate Fraud Task Force to realize that we had accumulated 
enough of an experience base with these types of agreements across 
the country and at Main Justice to start developing the type of best 
practices and guidance that we recognize is important in this area. 
There is some guidance, and we have started this process with the 
issuance of the criteria on selection and use of monitors that came 
out on the 7th. 

One of the things that has struck me in working on developing 
this guidance is I had a perspective from my time at Main Justice 
seeing many of these large corporate fraud. Fortune 500-type cases. 
You have a very different perspective when you are in the field 
where a lot of the cases that involve these issues are not of that 
type, do not involve those types of offenses. And even more so when 
I talk to my colleagues as we develop policy and find out from 
them, yes, what appears to be a good policy will need an exception 
or some recognition of the fact that there are very legitimate pros- 
ecutorial reasons in another case that need to be taken into ac- 
count. 

I think it is our view that this is an area that we need to con- 
tinue to study. We are interested in input, obviously, from all 
sources, including the Congress. And we will take that into account 
as we go forward. We would like to have a chance to see how these 
guidelines that have come out work. 

On the issue of when a monitor should be used, while that is not 
fully spelled out, there are indications in the policy that came out 
this week that of the types of considerations that should be taken 
into account in deciding whether a monitor should be used. And 
there are also some guidance in the principles on the type of scope 
of work that a monitor should be considered for. 

With regard to the issue of oversight, it is important to distin- 
guish between deferred prosecution agreements, which are filed 
with a court, both the charging document and the agreement is 
taken to a magistrate judge or a district judge who has to approve 
the deferral. And so, there is court approval of that deferral. 
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As Mr. Ashcroft was saying, there are concerns about the court 
getting more enmeshed in the details of approving these agree- 
ments, which are agreements not to seek an indictment and final 
conviction of a corporation. Courts generally do not get involved in 
that area. I think Professor Garrett has talked about some court 
involvement. That is in the civil settlement context of consent de- 
crees. In the criminal prosecution discretion area, the prosecutorial 
discretion is very important, and the concern about intrusion by 
the other branches of government is, I think, heightened. 

With regard to congressional involvement, the same issues arise. 
The principles for our exercise of prosecutorial discretion have typi- 
cally been developed within the Justice Department often seeking 
input from various sources. But those are kind of core prosecutorial 
discretion functions. And I think there would be some fairly signifi- 
cant separation of powers issues if one of the other branches of gov- 
ernment was too enmeshed in the exercise of who should be 
charged. 

Ms. Sanchez. Mr. Terwilliger — and I hate to do this to you, the 
last two witnesses. But considerable amount of time was given in 
the first two witnesses’ response to these two questions. I would 
please encourage you to be brief in your answers to the two ques- 
tions Mr. Cannon posed. 

Mr. Terwilliger. Thank you. In terms of where it goes from 
here, I want to commend the Committee for having this hearing, 
at least in so far as the focus is on the use of these kinds of agree- 
ments because from my clients’ perspective, that is the business 
community, some focus on these issues is critically important. 

The guidelines the department issued, I think, are a very, very 
positive step forward in bringing some level of policy guidance and 
structure to the use of DPAs and, in turn, the use of monitor ar- 
rangements within DPAs. I do think, however, just based on the 
comments that have come from the Members at this hearing today, 
there is not yet a common understanding of what purpose a mon- 
itor serves and what purpose a monitor serves within the larger 
context of a DPA and what the use of DPA is in terms of an alter- 
native disposition method. And I think it would be well-worth the 
time of the Committee to continue to look at that and look at that 
as an oversight matter in terms of how the Justice Department ap- 
proaches that. 

In terms of oversight, courts have not proven to be very adept 
at running prisons, running school systems. And I don’t think they 
would be very adept at running corporations through monitors. So 
while the courts have a role, it is a limited role in a criminal dis- 
position involving any defendant, including a corporation. 

The responsibility for seeing to it that DPAs achieve their reme- 
dial purposes, vis a vis, corporate behavior, rests with the Justice 
Department. And this Committee clearly has a role in oversight to 
determine that the Justice Department is, in turn, meeting that re- 
sponsibility. 

Ms. Sanchez. Thank you. 

Professor Garrett? 

Mr. Garrett. Just briefly, as 

Ms. Sanchez. Please turn your microphone on. 
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Mr. Garrett. I am sorry. So I think it is a wonderful develop- 
ment that the department is exploring best practices in this area. 
And there is a sufficient body of agreements and experience with 
them that I think this is an important time to be doing that. 

It is hard for outsiders like a law professor to study these agree- 
ments with so little information available. It is hard to even get the 
text of some of them. I think at minimum for the public to be able 
to evaluate what is going on we would need to know who are these 
monitors. It is hard to find out their names, much less the terms 
of their retention. 

A court could at minimum, even if it is not engaged in intrusive 
review of the work of a monitor, could ensure some transparency 
so that we know what the reports are or some version of what the 
implementation is. I think it is important to distinguish between 
the remedies and the implementation of these agreements from the 
charging discretion of the prosecutors. 

Courts could be involved in the implementation of the agree- 
ments or in just minimally approving the remedies, as they do now 
under the U.S. code if it is a deferred prosecution agreement. I 
think we should be more concerned about non-prosecution agree- 
ments in which the court has no role. I think it is troubling to pro- 
ceed in that fashion, and many practitioners have complained that 
there is little difference between the sorts of situations in which a 
non-prosecution agreement is entered versus a deferred prosecution 
agreement. 

I would just finally just point out that if a company is convicted 
and is placed in corporate probation, a court could very much su- 
pervise compliance or supervise a monitor. It is not unheard of. It 
is something that the sentencing guidelines provide for. So this is 
not a new role for courts. And it is something worth thinking 
about. 

Ms. Sanchez. Thank you. 

Mr. Cannon. Thank you. Madam Chair. And I yield back. 

Ms. Sanchez. I thank the gentleman for yielding back time 
which he does not possess. 

There is sufficient interest in a second round of questions, so I 
hope the witnesses will bear with us. These are sort of clean-up 
questions that hopefully will enlighten us further before we move 
on to our second panel. So I will recognize myself for 5 minutes of 
questions. And I will begin with Mr. Dickinson. 

I am interested in knowing, in your opinion or in your profes- 
sional experience, to whom do you think that independent monitors 
owe duty. Are they owed to the prosecutor? Are they owed to the 
corporation? Can you enlighten us a little bit on that? 

Mr. Dickinson. It is a very good question, and I think a very dif- 
ficult one to respond to. I notice in the Justice Department guide- 
lines they state that the monitor does not have a responsibility to 
shareholders. I believe that the monitor really has a responsibility 
to all the parties involved and indeed is appointed for their inde- 
pendent expertise and their independent capability to assess both 
sides of the coin. 

They are brought into a matter after a problem has occurred. 
They are given a mandate. I would hope that the written structure 
of the DPA would actually inform the monitor as to those duties. 
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Some monitors may, in fact, be required to report to the Justice 
Department. Some are not. Some are actually instructed to report 
on additional issues that arise. Some are not. These are the types 
of things that Mr. Nahmias has pointed out I think the Justice De- 
partment is getting better at and needs to refine more, as a short 
answer. 

Ms. Sanchez. Thank you. And I am interested in asking you, ac- 
cording to the Washington Post, Mr. Ashcroft had to use consider- 
able time to prepare for the assignment and learn more about the 
business before he became the monitor in the Zimmer case. And I 
notice that both you and Professor Garrett emphasized in your tes- 
timony that the person selected have the requisite background, ex- 
pertise, skills, and integrity in order to fulfill that role. 

In your view, should a monitor have to use considerable time to 
prepare for a monitoring assignment? Or do you think that they 
should essentially be ready to hit the ground running when they 
are appointed? 

Mr. Dickinson. I think they should be ready to hit the ground 
with respect to the substantive law at issue. I think it is only ap- 
propriate to appoint a monitor that has substantive expertise in 
the issue that has arisen that is the underlying issue of the prob- 
lem. 

With respect to the business, however, I think it is very fair and 
vital that the monitor come in and understand both the back- 
ground of the problem and the industry in which the monitor is to 
work. 

Mr. Terwilliger. Madam Chair, may I address that just briefly? 

Ms. Sanchez. Certainly. 

Mr. Terwilliger. My law firm, my practice group has conducted 
worldwide compliance reviews for companies looking — where they 
go voluntarily to look at their own conduct and ascertain the level 
of compliance that exists in their international operations. It is ab- 
solutely essential, and really expensive, that the lawyers spend the 
time on the front end of that process understanding exactly what 
that business is and how it is conducted because otherwise, you 
don’t know where to look for where the problems might be. 

Ms. Sanchez. Certainly, but you would also agree, would you 
not, with Mr. Dickinson that the selected monitor should have the 
requisite experience in that field of law that they can hit the 
ground running, so to speak? 

Mr. Terwilliger. Yes. Certainly in that field of law. But my 
point is slightly different. 

Ms. Sanchez. I understand. There are two different types of 

Mr. Terwilliger. And that is that understanding the business 
is important. 

Ms. Sanchez. Absolutely. There are two different types of experi- 
ence one would hope that the monitor would have. And both are 
important. 

I am interested in asking Mr. Nahmias — in the agreement defer- 
ring prosecution of Bristol-Myers Squibb, U.S. Attorney Chris- 
topher Christie inserted a provision requiring Bristol-Myers Squibb 
to endow a chair in business ethics at Mr. Christie’s alma mater, 
Seton Hall. I am interested in knowing why was that provision in- 
serted into the Bristol-Myers Squibb’s agreement? And do you 
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think it is an appropriate type of thing to include into a deferred 
prosecution agreement? I am a little puzzled by that, to be honest 
with you. 

Mr. Nahmias. Well, this is an area that some people refer to as 
extraordinary restitution, the payment by a defendant or putative 
defendant to a third party. It is not an unusual occurrence for de- 
fendants, individuals or corporations, to do that in an effort to seek 
leniency with a court. And the issues arise when the government 
has some involvement in it. It is actually an area that is worthy 
of further consideration by the Department. 

With regard to the matter you are referring to in the Bristol- 
Myers Squibb case, my understanding is that that idea was actu- 
ally raised by counsel for Bristol-Myers Squibb, not by the U.S. at- 
torney’s office. 

Ms. Sanchez. But would that not be a way to sort of curry favor 
with the prosecutor who is deciding whether or not they want to 
charge this defendant? I mean, don’t you think that that creates 
this either conflict or potential conflict? 

Mr. Nahmias. Well, when it was raised, the only request by the 
U.S. attorney’s office is that it be at a law school in New Jersey 
where the district is. My understanding is that Bristol-Myers 
Squibb initially approached Rutgers Law School, which is not Mr. 
Christie’s alma mater, and found out they already had a chair in 
business ethics. And only after they determined that they weren’t 
going to go to Rutgers did they go to Seton Hall. 

These arrangements 

Ms. Sanchez. But do you think that those types of extraordinary 
measures that get inserted there probably should be some kind of 
guidance? 

Mr. Nahmias. This is an area, I believe, is worthy of further 
guidance. And I think the Department is committed to looking into 
9iat area, hopefully, in the near future to establish some guide- 
lines. Again, it is the kind of area that has occurred in both indi- 
vidual cases and corporate cases across the country for years, and 
we are reaching a point that we think we have the experience and 
the best practices to form the kind of policy guidance that could be 
useful. 

Ms. Sanchez. I think it would be well-advised to actually develop 
that guidance. My time is expired. 

Mr. Cannon is recognized for 5 minutes. 

Mr. Cannon. Thank you. Madam Chair. This has been inter- 
esting. And I appreciate the discussion we have had about deferred 
prosecution agreements and in particular, your answers on who 
should oversee that process. And I think that we have a consensus 
on the panel that that should be done at DOJ, the Department of 
Justice, with oversight by Congress, which would mean this Com- 
mittee, the Committee on Commercial and Administrative Law, 
which has the jurisdiction within the Judiciary Committee of the 
House to oversee the U.S. attorneys. 

I would like to expand the idea of oversight of prosecutorial dis- 
cretion a little bit and give you a couple of quick cases and then 
get your response to what ought to happen. We had a very famous 
case in Salt Lake City over the Olympic Committee when the first 
organizers of the Salt Lake Olympic Committee were charged with 
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a crime. I just couldn’t understand the simple country lawyer who 
actually didn’t do much criminal law. But I couldn’t figure out 
where the crime would he. 

And then after 5 years and a tortuous time and millions of dol- 
lars in defense fees — and by the way, in the middle of all that, the 
judge had dropped a number of the charges. And that was an ap- 
propriate time, I thought, to ask the Department of Justice to re- 
view the case. But there is really no other place where a congress- 
man or a senator or anyone could actually suggest to a prosecutor 
that maybe there wasn’t substance to the case. 

And then ultimately the case was presented. And we heard a pa- 
thetic plea by the prosecutor to the judge who was on his own mo- 
tion going to dismiss the case, that the prosecutors plea was to the 
judge to let the jury inform the judge’s conscience. And the judge 
says you can’t — the jury can’t inform my conscience as a matter of 
law, you didn’t make your case, and dismissed the case. 

We had another similar case where in Utah the FTC had pros- 
ecuted a guy. And during the whole course of the prosecution, they 
demanded his financial statements. He said my financial situation 
is sort of complex. If I give you my financial statements and then 
the reality turns out to be different and I have signed those finan- 
cial statements, then you will prosecute me for lying. And they said 
yes. 

So he said why don’t we just decide what the penalty is that you 
want and I will pay the penalty. And they said, no, we want your 
financial statements because we are going to determine the penalty 
based upon your financial statements. But the guy could never get 
out of liability. So he went to trial. He was given 500 names of po- 
tential witnesses, had to interview those 500 names at a very high 
cost in lawyer fees per hour. 

When they got to trial, two witnesses were called. Both of them 
exonerated the fellow. And the case was dismissed, again, on, I 
guess in that case, on the motion by the defendant. 

The problem I am posing to you here is that there is no way for 
anybody to look at those kinds of cases. Now, in the case of the 
FTC, I know there is a review process. In the case of the Justice 
Department there is a review process. But basically political ap- 
pointees are not ever going to want to get involved in the details 
of a case. So to the degree that you have got an official at the Jus- 
tice Department or any other agency that can bring a criminal 
prosecution, there is very little that can be done to oversee that 
process. And yet we get a tendency for many reasons to prosecute 
people in ways that those two examples demonstrate. 

It seems to me that we need somewhere to have oversight that 
becomes effective. In other words, a new Administration takes over. 
New political people come in. They are loathe to go in and say show 
me the details of your case. In other words, I don’t think the real 
world works like law and order works where you have got a bril- 
liant prosecuting attorney who tells the cops why their case doesn’t 
work or why it does work and is deeply involved in every detail. 
That just doesn’t happen, I think, in our system. 

What do we do to create a process — and I am going to ask the 
whole panel, but I am going to start with you, Mr. Nahmias be- 
cause of your particular experience, but also because we have very 
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different views on this. But if we start here and go through the 
panel and come back to Mr. Dickinson, I would appreciate that. Be- 
cause I would like to know what we can do. 

Do we have a select committee like the Select Intelligence Com- 
mittee where people — we have guidelines in Congress and we have 
the ability to go in and look at particular cases? Do you set that 
up as a separate panel, an outside agency of some sort? Or do we 
just do it in this Committee with more oversight staff? 

Ms. Sanchez. The time of the gentleman is about to expire. I will 
allow each of the witnesses to give a very brief answer, 30 second 
or less, please. 

Mr. Cannon. Actually, I do believe it is in the interest of the 
Chair to have a long answer because this goes to the very core of 
the jurisdiction of this Committee, which I think we would like to 
expand. 

Ms. Sanchez. I understand we were very generous in the last 
round of questioning with the amount of time that went over. I am 
just asking the witnesses to please pare down your answers to the 
essential points that you would like to make. 

Mr. Nahmias. I will try to be brief I am not familiar with the 
cases you discussed, obviously. But, you know, I think the system 
is set up in lots of ways to provide accountability for the types of 
decisions that are made in cases, both through, I think, are very 
high-quality career assistant U.S. attorneys, U.S. attorneys who 
are confirmed by the Senate, and by the adversarial system and 
the other party’s abilities to fight through the system with review 
by the court and ultimately by juries. There is obviously a proper 
role of oversight by this Committee or the Congress generally 

Ms. Sanchez. Mr. Nahmias, I am sorry. 

Mr. Nahmias. The only concern I have is that it not happen 
while cases are pending because of the risk of injecting political in- 
fluences into what should always and invariably be nonpartisan 
and non-political prosecutorial decision-making. 

Ms. Sanchez. Mr. Dickinson? 

Mr. Dickinson. Justice should be the first stop. And this Com- 
mittee should be the second stop. I am quite familiar with the IOC 
case, if you want to talk about it. 

Ms. Sanchez. Thank you, Mr. Dickinson. I appreciate your brev- 
ity. 

Mr. Terwilliger? Sorry, it is a tongue twister. 

Mr. Terwilliger. Thank you. Madam Chair. 

Mr. Cannon, you have raised so many important and in-depth 
issues that couldn’t possibly be responded to in 30 seconds or 120 
seconds. But I would be happy to submit some thoughts on the 
questions you raised for the record subsequently. I will say this. 

When I served as a presidentially-appointed United States attor- 
ney in the field, I thought the idea of oversight of my decision-mak- 
ing and exercise of prosecutorial discretion by the Department of 
Justice was extremely ill-advised. When I served as deputy attor- 
ney general supervising the Nation’s 93 United States attorneys 
and saw some examples of some of the kinds of things you are talk- 
ing about, I formed a very different view. 

But I do think the responsibility in the first instance has to be 
at the Justice Department on the decisions on cases and that Con- 
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gress ought to have oversight on that to ensure that there are not 
improper factors and so forth, hut also should exercise that over- 
sight after the fact, after Mr. Nahmias suggests, and with a very 
light hand. 

Ms. Sanchez. Mr. Garrett? 

Mr. Garrett. Yes. Briefly I would say that 

Ms. Sanchez. Could you please turn your microphone on? 

Mr. Garrett. I keep forgetting. As to prosecutorial discretion re- 
garding charging, which I think was mostly what you were talking 
about, you know, prosecutors have wide discretion for separation of 
powers reasons. Courts review that discretion very deferentially, 
for good reasons. 

And the DOJ has promulgated the Thompson memo and the 
McNulty memo to provide guidance to organizations on how they 
go about making those charging decisions. So, you know, I think 
it makes more sense to focus instead on what happens after a 
charging decision is made and then there is the question of what 
does that agreement look like, how is it entered, how is it imple- 
mented, what remedies are included in it. 

Ms. Sanchez. Thank you. Professor Garrett. I think that that 
was the main crux of today’s hearing. 

I would like to get through the final Member who would like to 
question because we have been summoned for votes across the 
street. And after Mr. Johnson is allowed to ask questions, I think 
we will be able to dismiss our first panel. 

Mr. Johnson is recognized for 5 minutes. 

Mr. Johnson. Yes, thank you. Madam Chair. 

Professor Garrett, in the case of a non-prosecution agreement, 
there is no charging document that is filed. How can there be over- 
sight on those cases where there is nothing filed with the court, 
there is no public record, it is a secret process? 

Mr. Garrett. I think those agreements are troubling. And one 
possibility would be if the department issued a guideline recom- 
mending against the use of such agreements. I don’t see, unless 
there is some legislation, you know, which I am not sure how that 
would operate, that forbade the use of such agreements. Perhaps 
the guidance would have to come first from the department. 

Mr. Johnson. Mr. Nahmias, I see you shaking your head. 

Mr. Dickinson. Could I make a comment on that? I would dis- 
agree with Professor on that statement. As with Mr. Terwilliger, I 
have been working in this area for 25 years. I have represented 
companies doing this type of work all over the world. I think a non- 
pros agreement is a highly appropriate remedy in certain cir- 
cumstances. There may be cases where companies are willing to 
make voluntary undertakings and provide certification. 

Mr. Johnson. But it is done in secret, though. 

Mr. Dickinson. I am not sure I would use the term secret. 

Mr. Johnson. No public record. 

Mr. Dickinson. There may be a public record, yes. 

Mr. Johnson. Well, no requirement that there be a public record 
or 

Mr. Dickinson. I am not sure about the requirement, but I have 
personally engaged in non-pros agreements where there have been 
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public documents so citing. I think Mr. Nahmias can explain fur- 
ther. 

Mr. Nahmias. I think non-prosecution agreements are really at 
the core of the prosecutorial discretion not to bring charges. Those 
decisions by prosecutors not to bring charges against either individ- 
uals or companies have traditionally not been made public. 

Mr. Johnson. They involve the use of monitors, correct? 

Mr. Nahmias. Some of them involve the use of monitors. Many 
of them don’t. Many of the ones involving individuals involve condi- 
tions but do not involve monitors, obviously. 

One of the things is in the area of publicly-traded 

Mr. Johnson. But it is a secret process? 

Mr. Nahmias. Well, in the area of publicly-traded companies and 
others who have regulatory disclosure obligations, very often these 
agreements are made public by the effected entity. This is another 
area the Department has considered. But it is important that we 
be careful to guard the rights of people who are not charged in 
prosecutions. And the fact that they are corporations versus indi- 
viduals may or may not make a difference in an appropriate case. 

Mr. Johnson. Thank you. 

Mr. Dickinson, the Ashcroft Group will reportedly receive fees of 
approximately $52 million for 18 months of monitoring in the Zim- 
mer case. Furthermore, the Ashcroft Group gets a monthly fee of 
$750,000 against an hourly billing rate which tops out at $895 an 
hour. In your experience, is this reasonable compensation for moni- 
toring Zimmer? 

Mr. Dickinson. I am sorry to say it is impossible to answer that 
in terms of the reasonableness factor. Every monitorship is dif- 
ferent. Every monitorship has a different scope of work. Certainly, 
that hourly rate would not be unusual for a very senior person 
such as the attorney general. And depending upon the scope and 
the required activities, that may or may not be a reasonable 
amount. 

Mr. Johnson. Mr. Nahmias, U.S. Attorney Christopher Christie 
spearheaded the prosecution and the decision to enter a deferred 
prosecution agreement or an agreement with the five medical de- 
vice companies who were engaged in the largest Medicare fraud 
case in recent history. This was a national case which affected 
thousands of Americans and involved hundreds of millions of dol- 
lars. 

How was Mr. Christie as the U.S. attorney for New Jersey able 
to obtain the right to prosecute this case instead of other U.S. at- 
torneys? And was the decision as to which office or which U.S. at- 
torney would prosecute the case — was that decision reached from 
Washington at the Department of Justice? Or was Mr. Christie just 
faster in asserting a claim to the prosecution in this national case? 

Mr. Nahmias. I don’t know the direct answer to that. I believe 
that some of these companies had extensive activities in New Jer- 
sey. New Jersey’s U.S. attorney’s office has been a leader in a lot 
of the major health care fraud cases in the country. 

Mr. Johnson. All right. Okay. Thank you. 

Mr. Nahmias. Under Department policy, it is often the U.S. at- 
torney who acts first and best that takes the case. 

Mr. Johnson. Okay, thank you. All right. Thank you. 
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Professor Garrett, do you have any idea of how many non-pros- 
ecution agreements and deferred prosecution agreements have been 
entered into by the Justice Department since 2003? 

Mr. Garrett. Yes, it is over 80. 

Ms. Sanchez. Please use your microphone. 

And the time of the gentleman has expired. I will allow the wit- 
ness to answer. 

Mr. Garrett. It is over 80 agreements, at least those that we 
have able to locate. 

Mr. Johnson. I am sorry. Say that again. 

Mr. Garrett. We have been able to locate more than 80 agree- 
ments. There may be others that haven’t been made public. I don’t 
know about those, of course. 

Ms. Sanchez. The time of the gentleman has expired. 

Does Mr. Cannon wish to be recognized for 30 seconds? 

Mr. Cannon. Thank you. Madam Chair. I want to again thank 
the panel for being here today. And as the Chair knows, I am deep- 
ly concerned about abuses of prosecutorial discretion and arbitrary 
prosecution in particular, prosecution by the Department of Home- 
land Security of groups that haven’t committed crimes but maybe 
harboring or may have on their payroll, without being able to tell 
who they are, people who are illegal aliens. That would include the 
Swift prosecution or the raid of 9ie Swift Company and the raids 
of various dairies and other groups around the country where there 
seems to be no consistent thought behind how it is done except to 
terrorize industries. 

And that, I think, is one of the issues that this Committee should 
clearly have jurisdiction for. I want to thank the panel for their 
opinions in informing us on what the nature of that jurisdiction 
should be as it relates both the deferred prosecution and also to 
prosecutorial discretion. 

And thank you. Madam Chair. 

Ms. Sanchez. I thank the gentleman. And issues of prosecutorial 
discretion are something that I think is sort of tangential to what 
the crux of today’s hearing is. And I have enjoyed the discussion. 

I want to thank the first panel for their testimony. I am going 
to excuse you now so that Members can go across the street to vote. 
And we will remain in recess. 

[Recess.] 

Ms. Sanchez. I am now pleased to introduce the witnesses for 
our second panel for today’s hearing. Our first witness is Congress- 
man Frank Pallone, Jr., of the 6th District of New Jersey. First 
elected to Congress on November 8, 1988, Mr. Pallone serves as a 
senior member of the House Energy and Commerce Committee. 
And in January 2007 he became the Chairman of the Energy and 
Commerce Committee Subcommittee on Health. 

Mr. Pallone also serves on the House Natural Resources Com- 
mittee. Additionally, Mr. Pallone authored H.R. 5086, legislation to 
require the attorney general to issue guidelines regarding deferred 
prosecution agreements. 

We want to welcome you and thank you for your patience, Mr. 
Pallone. 

Our second witness is Congressman Bill Pascrell representing 
the 8th District of New Jersey. Elected to Congress in November 
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1996, Mr. Pascrell serves on the Ways and Means Committee and 
on the House Committee on Homeland Security. 

I want to welcome you both. I appreciate your patience in wait- 
ing until we could actually have you guys here to testify. 

And with that, I would invite Mr. Pallone to proceed with his tes- 
timony. 

TESTIMONY OF THE HONORABLE WILLIAM PASCRELL, JR., A 

REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

JERSEY 

Mr. Pallone. Thank you. I want to thank the Subcommittee for 
holding this very important hearing on the process for appointing 
Federal monitors in deferred prosecution agreements and particu- 
larly, thank the Chairwoman, Linda Sanchez, for inviting me to 
testify today. 

Recently it has come to light that certain Federal prosecutors are 
using their powerful positions to steer no-bid contracts to former 
employers and other influential people with which they have close 
ties. And I find it troubling that Federal prosecutors have such tre- 
mendous discretion in appointing these corporate monitors. Allow- 
ing an unelected official unfettered leverage against companies and 
corporations who have potentially engaged in criminal behavior in- 
vites the type of abuse our judicial system is designed to prevent. 

Specifically, in my home state of New Jersey, a consulting firm 
led by former Attorney General John Ashcroft received a contract 
from U.S. Attorney Chris Christie, his former employee. The fact 
that there was no competitive bidding and no public input in this 
process is problematic. 

It seems that every U.S. attorney handles the process of appoint- 
ing corporate monitors differently. Some, like Christie, literally dic- 
tated the choice. Others provided a short list to the company ac- 
cused of criminal activity or simply reserved the right to veto a 
company’s selection. 

With little say over which firm is appointed as the corporate 
monitor, companies are strong-armed into complying with the will 
of the tJ.S. attorney. And this essentially amounts to corporate 
blackmail on the part of the U.S. attorneys, in my opinion. 

Yesterday the Justice Department released in internal memo 
outlining a set of guidelines for the use of Federal monitors in con- 
nection with deferred prosecution agreements. While it is encour- 
aging that the Justice Department considered some of the reforms 
included in that legislation I have introduced, the new guidelines 
are far too weak. I believe that the only way to ensure that politics 
and favoritism are completely removed from this process is to have 
someone independent of the Justice Department, like a U.S. dis- 
trict court judge, involved in the process. 

And that is why I have introduced H.R. 5086, which would estab- 
lish safeguards and eliminate the culture of favoritism and political 
interference that permeates these corporate monitor agreements. 
My legislation would direct Attorney General Michael Mukasey to 
issue guidelines delineating when U.S. attorneys should utilize cor- 
porate monitors. 

While the Justice Department touches upon this in its memo, the 
guidelines the Department outlines still give too much latitude to 
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U.S. attorneys. My legislation requires that a corporate monitor be 
selected and approved by a third party district court judge or other 
magistrate from a pool of pre-qualified firms. These monitors would 
then be paid according to a pre-determined fee schedule set by the 
district court. 

The legislation also sets out criteria for consideration in the de- 
termination of whether to enter into deferred prosecution agree- 
ments. The Justice Department guidelines do not provide sufficient 
guidance as to when these agreements are appropriate. My legisla- 
tion recommends that the Justice Department consider the impact 
an agreement will have on employees and shareholders. 

Additionally, the Department should consider remedial action 
taken by the corporation in response to wrongdoing and possible al- 
ternative punishments available. Having a uniform set of criteria 
available for when to enter into these agreements will be essential 
in eliminating abuse. 

Another important aspect of my bill mandates that all corporate 
monitors submit reports to the appropriate U.S. attorney and U.S. 
district court. The Department guidelines vaguely state that “it 
may be appropriate for the monitor to make periodic written re- 
ports to the government and the corporation.” But this needs to be 
a requirement. 

It is essential to these monitors to keep the Department and all 
involved parties appraised of the progress being made on the agree- 
ment. And this will also ensure that the corporate monitor is prop- 
erly performing all of the duties mandated in the agreement. 

Now, Madam Chairwoman, I would suggest to the Subcommittee 
that the separation of powers issue is a red herring coming from 
the Justice Department in an effort to avoid congressional action. 
Mr. Nahmias said there was no problem with the court approval 
of the deferral. So why would the guidance as to when to defer be 
a problem? Why would court approval of the monitor or the other 
transparency provisions in my bill create any constitutional prob- 
lems? I don’t see them. 

The use of deferred prosecution agreements and corporate mon- 
itors has increased exponentially from five in 2003 to 35 such 
agreements last year. I believe that the reforms offered in my bill 
are essential in rooting out any possible corruption or wrongdoing 
in the process of distributing these monitor arrangements. We can’t 
allow U.S. attorneys or the Justice Department to have unyielding 
and absolute powers in this process. 

And once again, I just want to thank you. Madam Chairwoman 
and the Subcommittee for inviting me here and Congressman 
Pascrell to testify. It is my hope that we can work together to have 
further hearings on the issue so that constructive reform to the 
process of deferred prosecution agreements can be brought about. 
Thank you. 

[The prepared statement of Mr. Pallone follows:] 
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I would like to thank the subcommittee for holding this very important hearing on the 
process for appointing federal monitors in deferred prosecution agreements. I would also like to 
thank Chairwoman Linda Sanchez for inviting me to testify today. 

Recently, it has come to light that certain federal prosecutors are using their powerful 
positions to steer no-bid contracts to former employers and other influential people with which 
they have close ties. 

I find it troubling that federal prosecutors have such tremendous discretion in appointing 
these corporate monitors. Allowing an unelected official unfettered leverage against companies 
and corporations who have potentially engaged in criminal behavior invites the type of abuse our 
judicial system is designed to prevent. 

Specifically, in my home state of New Jersey, a consulting firm led by fonner Attorney 
General John Ashcroft received a contract from U S. Attorney Chris Christie, his former 
employee. The fact that there was no competitive bidding and no public input in this process is 
problematic. 

It seems that every U S. Attorney handles the process of appointing corporate monitors 
differently. Some, like Christie, literally dictated the choice. Others provide a short list to the 
company accused of criminal activity or simply reserve their right to veto a company’s selection. 
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With little say over which firm is appointed as a corporate monitor, companies are 
strong-armed into complying with the will of the U.S. Attorney. This essentially amounts to 
corporate blackmail on the part of the U.S. Attomeys. 

Yesterday the Justice Department released an internal memo outlining a set of guidelines 
for the use of federal monitors in connection with deferred prosecution agreements. While it's 
encouraging that the Justice Department considered some of the reforms included in legislation I 
have introduced, the new guidelines are far too wealc. 1 believe that the only way to ensure that 
politics and favoritism are completely removed from this process is to have someone 
independent of the Justice Department, like a U.S. district court judge, involved in the process. 

That is why I have introduced H.R. 5086, which would establish safeguards and eliminate 
the culture of favoritism and political interference that permeates these corporate monitor 
arrangements. 

My legislation would direct Attorney General Michael Mukasey to issue guidelines 
delineating when U.S. Attorneys should utilize corporate monitors. While the Justice 
Department touches upon this in its memo, the guidelines the department outlines still give far 
too much latitude to U.S. Attorneys. My legislation requires that a corporate monitor be selected 
and approved by a third-party district court judge or other magistrate from a pool of pre-qualified 
firms. These monitors would then be paid according to a predetermined fee schedule set by the 
district court. 
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The legislation also sets out criteria for consideration in the determination of whether to 
enter into a deferred prosecution agreement. The Justice Department guidelines do not provide 
sufficient guidance as to when these agreements are appropriate. My legislation recommends 
that the Justice Department consider the impact an agreement will have on employees and 
shareholders. Additionally, the department should consider remedial action taken by the 
corporation in response to wrongdoing and possible alternative punishments available. Having a 
uniform set of criteria available for when to enter into these agreements will be essential in 
eliminating abuse. 

Another important aspect of my legislation mandates that all corporate monitors submit 
reports to the appropriate U.S. Attorney and U.S. district court. The department guidelines 
vaguely state that “it may be appropriate for the monitor to make periodic written reports to the 
Government and the corporation.” This needs to be a requirement. It is essential for these 
monitors to keep the department and all involved parties apprised of the progress being made on 
the agreement. This will also ensure that the corporate monitor is properly performing all of the 
duties mandated in the agreement. 

The use of deferred prosecution agreements and corporate monitors has increased 
exponentially, from 5 in 2003 to 35 such agreements last year. I believe that the reforms offered 
in my legislation are essential in rooting out any possible corruption or wrong-doing in the 
process of distributing these monitor arrangements. We cannot allow U.S. Attorneys or the 
Justice Department to have unyielding and absolute power in this process. 
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Once again, I would like to thank Chairwoman Sanchez and the subcommittee for 
inviting me here to testify at this important hearing. It is my hope that we can work together to 
have further hearings on the issue so that constructive refonn to the process of deferred 
prosecution agreements can be brought about. 
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Ms. Sanchez. Thank you, Mr. Pallone. We appreciate your testi- 
mony, specifically about the legislation that you have introduced. 

At this time, I would invite Mr. Pascrell to give his oral testi- 
mony. 

TESTIMONY OF THE HONORABLE WILLIAM PASCRELL, JR., A 

REPRESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

JERSEY 

Mr. Pascrell. I want to thank full Committee Chairman Con- 
yers and Subcommittee Chairwoman Sanchez and Ranking Mem- 
ber Cannon for allowing me to testify today. On November the 26th 
of last year, I wrote to Chairman Conyers and Chairwoman 
Sanchez calling for hearings on this critical issue. So I appreciate 
how far we have come in such a short period of time. 

My attention was first brought to this issue of deferred prosecu- 
tion agreements because of the published reports that the U.S. at- 
torney for the district of New Jersey, Christopher Christie had 
reached a $311 million settlement to end an investigation into kick- 
backs being made by leading manufacturers of knee and hip re- 
placements. The fact that Mr. Nahmias has admitted that he has 
no idea why Mr. Christie got prosecution of this case is exactly why 
this whole process needs real oversight. 

And if I might add. Madam Chairwoman, it is the only reason 
why we are here today, is because Zimmer Holdings filed an SEC 
report. So we were in the dark up until that particular point about 
all of these procedures. 

Let us not kid ourselves. Let us cut to the chase here as to what 
we are talking about. 

This agreement raised questions about the discretion of the U.S. 
attorney’s office to select Federal monitors since Mr. Christie had 
selected Ashcroft Group Consulting Services, which according to re- 
ports, stands to collect as much as $52 million in 18 months from 
its monitoring of Zimmer Holdings of Indiana. I am disappointed 
that Mr. Christie is not appearing before this Subcommittee today. 
Mr. Christie is at the center of this investigation and has thus far 
failed to enlighten Members of Congress or the general public 
about the process by which he concluded this deferred prosecution 
agreement. 

Mr. Christie is needed in this hearing in part because he award- 
ed a $10 million monitorship contract to a former public official 
that served in the Morris County board of freeholders. A contract 
that was paid by UMDNJ, a public education entity, meaning that 
taxpayers footed the bill. 

Now, I want to make it very clear that throughout this process 
I have not made any accusations of corruption on the part of Mr. 
Christie. Indeed, in his examination of corruption in New Jersey, 
I have publicly and privately spoken out and applauded him for all 
of his efforts on a nonpartisan basis. 

So let us get that. Somebody said up there we were attacking 
him. That is absolutely absurd. 

There are a number of indisputable facts in this case that raise 
very troubling questions that have yet to be answered. First and 
foremost is the fact that Mr. Christie selected Former Attorney 
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General John Ashcroft, his own former superior, for a highly lucra- 
tive Federal monitoring contract. No conflict of interest? 

In addition, he selected four other Federal monitors under this 
deferred prosecution agreement. In every instance, Mr. Christie se- 
lected former Justice Ilepartment associates to monitor these med- 
ical device manufacturers under highly lucrative monitoring con- 
tracts. This was seemingly done without any negotiation of fees, 
any consideration of selecting monitors with whom he was not 
closely associated with. 

In my mind, these monitoring agreements clearly amount to no- 
bid Federal contracts that are ripe for political considerations. I 
want to be clear in saying that the selection of close associates by 
a Federal law officer to take on highly lucrative contracts which 
are never negotiated and in which outside contractors are never 
considered is the essence of political favoritism. 

I am pleased that the former U.S. attorney general agreed to tes- 
tify before this Subcommittee, as is necessary to understand the 
process or lack of it of which he was selected as the monitor for 
Zimmer Holdings. In the end I am troubled by the fact that as At- 
torney General, Mr. Ashcroft literally created the process of de- 
ferred prosecution agreements, a process that he now benefits from 
handsomely. 

As I delved deeper into this case involving U.S. Attorney Christie 
and former Attorney General Ashcroft, I came to the realization 
that this case of deferred prosecution agreements encompasses an 
even larger issue of corporate prosecutions in the post-Enron era. 
In researching the history, I discovered that the practice of de- 
ferred prosecution agreements was made legal through the Speedy 
Trials Act of 1974 and that this remedy was rarely used by govern- 
ment prosecutors, except in small-scale drug cases involving diver- 
sion programs usually for marijuana-related offenses. 

Almost 20 years later in 1993, the Department of Justice some- 
how interpreted this narrow statute used for small-time crimes to 
now be used to fight large-scale corporate corruption. It is my con- 
tention that the legislative intent of the Speedy Trials Act of 1974 
was never meant to adjudicate large corporations. And it seems 
clear that the Department of Justice in recent years has consist- 
ently worked to shield its practice from oversight by Congress and 
the courts. 

I myself have not yet introduced legislation on this significant 
issue because I believe that this issue must first be investigated by 
this Committee. This is appropriate. 

In December of last year in lieu of legislation, I sent to the Com- 
mittee my statement of principles on deferred prosecution agree- 
ments. These four principles laid out a comprehensive approach to 
reforming deferred prosecution agreements. 

I cannot, in conclusion, stress more strongly the need for com- 
prehensive legislation to reform a deferred prosecution process that 
has been created by the DOJ to generate unmitigated power for 
Federal prosecutors without the necessary oversight. There is no 
oversight. 

These deferred prosecution agreements lack any checks and bal- 
ances within the system as power is almost entirely concentrated 
in the hands of Federal prosecutors alone. No one here, including 
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myself, is in a position of defending corporate corruptions or argu- 
ing against their full prosecution by the law. In this instance, we 
are left with a deferred prosecution system that gives Federal pros- 
ecutors unmitigated power to be the judge, the jury, and the 
sentencer. 

Truly it was never the intent of our justice system to concentrate 
such power in the hands of the few. We must not allowed deferred 
prosecution to become a form of deferring justice. 

Thank you. Madam Chairwoman. 

[The prepared statement of Mr. Pascrell follows:] 

Prepared Statement of the Honorable William J. “Bill” Pascrell, Jr., a 
Representative in Congress from the State of New Jersey 


Opening Statement of 
Congressman Bill Pascrell, Jr. 
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Subcommittee on Commercial and Administrative Law 
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Introductory Remarks 

T want to thank Full Committee Chairman Conyers and Subcommittee Chairwoman Sanchez for allowing me to 
testify before the Subcommittee on Commercial and Administrative Law on the issue of deferred prosecution 
agreements. On November 26* of last year I wrote to Chairman Conyers and Chairwoman Sanchez calling for 
hearings on the ability of the U.S. Attorney’s Office to enter into deferred prosecution agreements. 1 appreciate 
the fact that they have both realized the critical nature of this issue and have pursued it vigorously since that 
day. 1 have believed since the beginning that the Judiciary Committee is the most appropriate forum to 
investigate this issue. 

My attention was first brought to this issue of deferred prosecution agreements in large part because of 
published reports regarding the actions taken by the Lf.S. Attorney’s Office in New Jersey. It had been reported 
that U.S Attorney for the District of New Jersey, Christopher Christie had reached a $3 1 1 million settlement to 
end an investigation into kickbacks being made by leading manufacturers of knee and hip replacements. This 
settlement reportedly ended a two-year federal probe into allegations that these manufacturers paid surgeons 
millions of dollars to use and promote their knee and hip replacements, which would constitute a violation of 
Medicare fraud statutes. Within this agreement these manufacturers agreed to hire a federal monitor, selected 
by the U.S. Attorney, which would ensure they comply with the law and a strict set of reforms. However, 1 was 
initially concerned that there was little transparency within this provision of the agreement as it could allow the 
federal monitor to act with impunity while the manufacturers remain under the threat of prosecution. 

Furthermore, this agreement raised questions about the discretion of the U.S. Attorney’s Office to select federal 
monitors. In this case, Mr. Christie selected Ashcroft Group Consulting Services, which according to reports 
stands to collect as much as $52 million in 18 months for its monitoring of Zimmer Holdings of Indiana. 
Apparently, these compensation agreements for federal monitors are almost never known publicly and were 
only released in this instance because they were disclosed in the SEC filings for Zimmer Holdings of Indiana. 1 
was concerned that under the continued threat of prosecution, any party being investigated seemingly has little 
choice but to agree to the selection of these federal monitors and their exorbitant fees. Therein the selection of 
these federal monitors by Mr. Christie could give the Impression of impropriety and political favoritism. 

Actions of U.S. Attorney Christopher Christie 

1 am disappointed that Mr. Christie is not appearing at this Subcommittee today. Mr. Christie is at the center of 
this investigation and has thus far failed to enlighten Members of Congress or the general public about the 
process by which he concluded this deferred prosecution agreement. Prior to his appointment as U.S. Attorney 
for New Jersey, he served as an attorney in private practice defending large corporate clients and therefore has 
intimate knowledge of both sides of corporate prosecutions. Fuithennore, Mr. Christie has failed to shed any 
light on his selection of federal monitors in this case. 

1 want to make clear that throughout this process 1 have not made any accusation of corruption on the part of 
Mr. Christie. However, there are a number of indisputable facts in this case that raise very troubling questions, 
which remain unanswered. First and foremost is the fact is that Mr. Christie selected former Attorney General 
John Ashcroft, his own former superior, for a highly lucrative federal monitoring contract. Tn addition, there 
were four other medical device manufacturers given deferred prosecution agreements under this case. In every 
instance Mr. Christie selected former Justice Department associates to serve as federal monitors under highly 
lucrative monitoring contracts. This was seemingly done without any negotiation of fees or any consideration 
of selecting monitors with whom he was not closely associated with. These actions are all the more troubling in 
the light of testimony by representatives of Zimmer Holdings to the Senate Special Committee on Aging that 
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Mr. Christie never presented the evidence he held against tiiem and that he never forewarned them to the fact 
that he would be selecting Ashcroft Group as tiieir monitor. This representative also made clear that Zimmer 
Holdings felt compelled to consent to this deferred prosecution agreement because they feared being talcen off 
the Medicare providers list, which would have crippled their business. Therefore, Mr. Christie held all the 
leverage in this agreement and dictated the terms completely as he saw tit. 

In my mind, these monitoring agreements amount to no-bid federal contracts that are ripe for political 
considerations. Current Attorney General Michael Mukasey tried to defend this practice last month before the 
full Judiciary Committee by stating that these monitoring contracts are paid out by private corporations and not 
through federal funds. However, the Attorney General fails to mention that these are publicly traded companies 
and these exorbitant monitoring fees will surely impact American consumers. In the end, Mr, Christie may 
defend himself by saying that he needed to select these monitors since he knew he could trust them. But, 1 must 
be clear when 1 say that the selection of close associates by a federal officer to take on highly lucrative 
contracts, which are not negotiated and in which outside contractors are not even considered, is the essence of 
political favoritism. 

Testimony from Former Attorney General Ashcroft 

1 am pleased that former U.S, Attorney General John Ashcroft has agreed to testify before this Subcommittee. 
Mr. Ashcroft's testimony is critical to understanding the process by which he was selected as the monitor for 
Zimmer Holdings, In addition, as Attorney General Mr. Ashcroft created the current system of deferred 
prosecution agreements. To this date. Mr. Ashcroft has also remained quiet in explaining his role in this 
process. As in the case of Mr. Christie, 1 have never made any accusation of wrongdoing on the part of Mr, 
Ashcroft. However, the troubling fact is that Mr. Ashcroft created a process for corporate prosecutions within 
the Department of Justice, from which he now benefits handsomely from. 1 hope that Mr. Ashcroft will choose, 
through his testimony to this Subcommittee, to answer these questions regarding his relationship with U.S. 
Attorney Christie and this exorbitant monitoring contract. 

History of Deferred Prosecution Agreements 

As 1 delved deeper into this issue involving U.S, Attorney Christie and former Attorney General Ashcroft 1 
came to the realization that this case of deferred prosecution agreements encompassed an even larger issue of 
corporate prosecutions in the post-Enron era. In researching the history, 1 discovered that the practice of 
deferred prosecution agreements was made legal through the Speedy Trial Act of 1974 (Public Law 93-619, 
codified at 18 U.S. C, 3161(h)(2)), which first gave the attorney for the Government the right to have a period of 
delay during which prosecution is deferred pursuant to a written agreement with the defendant. In the 
beginning this remedy was rarely used by government prosecutors, except in small-scale drug cases involving 
diversion programs usually for marijuana-related offenses. However, the indictment and ensuing collapse of 
accounting giant Arthur Andersen in March 2002 made clear to both prosecutors and defense attorneys the 
susceptibility large corporations have to federal prosecutions and the consequences that result. In response to 
the large number of federal prosecutions against corporations, the Department of Justice issued a memorandum, 
loiown as the “Thompson Memo" after Deputy Attorney General Larry Thompson, which, instructed federal 
prosecutors to explicitly consider “granting a corporation immunity or amnesty or pretrial diversion. . .in 
exchange for cooperation when a corporation’s timely cooperation appears to be necessary to the public interest 
and other means of obtaining the desired cooperation are unavailable or would not be effective.” 

However, it has become clear in the years since the ‘Thompson Memo’ that federal prosecutors hold even 
greater power and discretion through deferred prosecution agreements since oversight of such agreements 
seemingly has not existed through the federal government or the judiciary. In fact, a study conducted by 
Lawrence D, Finder and Ryan D, McConnell found that the number of deferred prosecution agreements 
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between the Department of Justice and corporations grew to tiiirty-five lastyear from just five in 2003, 
highlighting the explosive use of this hidden policy. It is my contention that the intent of the Speedy Trial Act 
of 1 974 was never to the scope and breadth of deferred corporate prosecutions now being brought by federal 
prosecutors. It seems clear that the Department of Justice in recent years has consistently worked to shield this 
practice from oversight by Congress and the courts. 

'^Statement of Principles on Deferred Prosecution Agreements’ 

1 myself have not yet introduced legislation on this critical issue because 1 believe that this issue must first be 
investigated by the Judiciary Committee through proceedings like this hearing. Additionally, T believe any 
legislation cannot merely address the issue of contracting widi federal monitors, but must have a comprehensive 
approach to the larger issue of corporate prosecutions. In December of last year in lieu of legislation, I sent to 
this Committee and to the Department of Justice, my Slalemenf of Principles on 

Deferred ProsecuUon Agreemenls. These four principles lay out a comprehensive approach to reforming 
deferred prosecution agreements and T look forward to continuing my work with this Committee to turn these 
principles into legislation that will finally provide oversight to this practice. 

1. Require Guidelines on Deferred Prosecution Agreements ; Corporate attorneys including the Association 
of Corporate Counsel have long complained that the Department of Justice has never issued any formal 
guidelines on the practice of deferred prosecution agreements. These attorneys believe that they can not 
properly represent their client’s best interests when they have no guidelines to rely upon as to when 
corporations may be offered a deferred prosecution agreement and without clear loiowledge of the parameters 
of such an agreement. This has left many to believe that the Department of Justice refuses to offer written 
guidelines so that its federal prosecutors can continue to have unmitigated discretion as to when to offer a 
deferred prosecution agreement and the manner in which they are carried out. Clearly, without any written 
rules on such agreements it becomes impossible to hold federal prosecutors to account. The requirement to 
issue formal written guidelines on deferred prosecution agreements would be the first place to start in order to 
provide any accountability to such agreements. 

2. Restore Judicial Oversight of Deferred Prosecution Agreements : Under the current system deferred 
prosecution agreements allow federal prosecutors and corporate offenders to avoid the scrutiny of the judicial 
system entirely. These agreements are conducted between the two parties outside of a courtroom and once such 
an agreement is reached the courts are no longer involved in the case. Conversely, in other criminal cases that 
come before the court, the prosecution and defense are free to reach a plea bargain agreement, but the presiding 
judge is not bound by any such agreement and has the discretion to deny it based upon legal precedent. In order 
to restore this balance it is necessary to give the presiding judge the authority to sign-off on the terms of a 
deferred prosecution agreement as well as the selection of a federal monitor. In addition, the federal monitor 
and the corporation should be required to submit quarterly reports to the Chief Judge of the District Court. 

These reports would allow the judiciary to monitor the progression of these agreements through the federal 
monitor as well as allow corporations to have confidential communication with the judiciary to voice any 
concerns that they may fear to bring up with the federal prosecutor. 

3. Take the Selection of Federal Monitors Out of the Hands of U.S. Attorneys : The US Attorney’s Office 
wields immense clout and in fact has the authority to bring the full weight of the federal government upon those 
individuals and parties whom they consider under suspicion of federal law. However, as the actions of U. S. 
Attorney Christie have made clear, deferred prosecution agreements allow federal prosecutors to brandish even 
greater influence especially as it relates to the selection of federal monitors. While these monitors work for the 
prosecution and are hired by the U.S. Attorney, they are in fact paid at the e.xpense of the corporations. In 
additions, the fees are set by Anns who have already been selected to serve as federal monitors and corporations 
feel they are in no position to negotiate. These factors have led to massive legal fees thus making it very 
lucrative to be selected as a federal monitor and have led some to believe there to be the appearance of 
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impropriety and political favoritism on the part, of tiieU.S. Attorney’s office. This issue could be remedied by 
taking the decision on whom to hire as a federal monitor out of the hands of US. Attorneys. Instead, the 
Executive Office for United States Attorneys could contract with firms and create a set fee structure for services 
rendered as a federal monitor. This would allow the Department of Justice to create a national database of firms 
who would have the experience and specialized skills necessary to serve as federal monitors. The Executive 
Office for United States Attorneys would then make a final decision on which finn to hire based upon the 
particular requirements of each case. 

4. Require Full Disclosure of Deferred Prosecution Agreements ; Since the introduction of the Thompson 
Memo’ in January 2003 the public has had little understanding about the nature of deferred prosecution 
agreements specifically because few details have ever been released. This is particularly the case as it relates to 
the fees charged by federal monitors, which have always been held secret. In fact, in the case involving U.S. 
Attorney Christie the fees charged by Mr. Ashcroft’s firm were only released because the corporation, Zimmer 
Tnc-, found the fees to be so large and burdensome that they felt compelled to report them to their shareholders 
through their SEC filings. In order to create any transparency through this process there must be a requirement 
for full disclosure of the terms of a deferred prosecution agreement as well as any contracts reached with firms 
serving as federal monitors. 

Department of Justice Action on the Selection of Federal Monitors 

Last week the Acting Deputy Attorney General at the Department of Justice Craig Morford introduced a 
memorandum discussing the ' Selection and Use of Monitors in Deferred Prosecution Ameements and Non- 
Prosecution Ameements with Corporations .’ This memorandum was apparently introduced in response to the 
actions talcen by U.S. Attorney Christopher Christie in hiring his former superior John Ashcroft as a federal 
monitor. However, this memorandum comes far too late and does far too little to truly reform the practice of 
deferred prosecution agreements, as is necessary. First and foremost, is the fact that this memorandum only 
addresses the selection of federal monitors and entirely ignores the need to provide guidance on deferred 
prosecution agreements to corporate attorneys as well as fully disclose all such agreements to the public. In 
addition, the memorandum does not acknowledge the lack of judicial or Congressional oversight of this practice 
and the imbalanced system of justice that this creates. Finally, this memorandum merely ascribes many 
principles that already exist within statues governing the ethics of this issue. For example, the memorandum 
states pre-existing guidelines set fonh in 18 U.S.C § 208 and 5 C.F.R. Part 2635 to avoid the appearance of a 
conflict-of-interest in the selection of monitors. From reading these statutes it seems quite reasonable to 
understand that Mr. Christie has already violated the letter and the spirit of these pre-exiting ethics guidelines 
with his selection of former colleagues and associates to serve as federal monitors. T would hope then that the 
Department of Justice would hold Mr. Christie to account for his actions that run counter to ethics guidelines he 
should have been following from the start. 

Concluding Remarks 

I can not stress more strongly the need for comprehensive legislation regarding deferred prosecution 
agreements. This practice has clearly been created by the Department of Justice to generate unmitigated power 
for federal prosecutors in pursuing corporations, as is highlighted by the actions of U.S. Attorney Christie in this 
case. Corporate prosecutions are of critical importance to our nation because of the money, resources and j obs 
that can be at stake. However, an even more essential concern has emerged through these deferred prosecution 
agreements and that is the lack of any checks and balances within the system. We are all well versed on the 
checks and balances between the executive, legislative and judiciary branches of government. However, within 
each of these branches also exists its own set of checks and balances necessary to avoid the concentration of 
power. As Members of this Committee know, wi thin the judiciary branch these checks and balances involve 
the powers and responsibilities of the defense, the prosecution and the courts. However, within the deferred 
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prosecution system power is almost entirely concentrated in the hands of federal prosecutors. For example, if 
an individual is charged with a crime and strikes a plea bargain with the prosecution then that plea must go 
before a judge who has the power to deny and in some cases to alterthat agreement based on judicial discretion. 
However, when it comes to these deferred prosecution agreements that are struck between federal prosecutors 
and corporations it means that neither party ever sees the inside of a courtroom let alone has to put these 
agreements before a judge. 

Tn essence federal prosecutors hold all the cards over these corporations, which have everything to fear in a 
prolonged prosecution and little to gain in challenging powerful federal prosecutors. No one here, including 
myself, is in a position of defending corrupt corporations or arguing against their full prosecution by the law. 
But the presumed innocence of defendants before trial and the balance between the prosecution and defense are 
hallmarks of our justice system. In this instance however, we are left with a deferred prosecution system that 
gives federal prosecutors unmitigated power to be judge, jury and sentencer. Truly, it was never the intent of 
our justice system to concentrate such power in the hands of any one individual or office. We must not allow 
deferred prosecution to become a form of deferred justice. 

Again, I want to thank Chairman Conyers and Chairwoman Sanchez for allowing me to testify before this 
Subcommittee. 1 look forward to continued investigation of this critical issue and further efforts to develop 
comprehensive corporate prosecution legislation. 

Thank You, 
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Ms. Sanchez. Thank you, Mr. Pascrell, for your testimony. I 
want to thank this panel for their testimony. And unless we have 
any questions for this panel, they will be excused. 

Mr. C.^NON. Madam Chair, I would love to question this panel. 

Ms. Sanchez. The gentleman seeks recognition. The gentleman 
is recognized for 5 minutes of questioning. 

Mr. Cannon. Thank you. And we don’t look to you as experts on 
an issue that I think is very, very important. In fact, Mr. Pascrell 
and I had a discussion yesterday about the importance of this 
issue. I want to get some information out. 

And I know this is a relatively emotional issue, but as you are 
looking at this, both of you talked about courts reviewing the proc- 
ess. It seems to me that we are much better off if you have an ad- 
ministration process, that is DOJ, which I think you would both 
say is inadequate. But if that were complemented by an external 
review in Congress, which would probably be this Committee. Is 
that consistent with what you both are thinking about this? 

Ms. Sanchez. Mr. Pallone? 

Mr. Pallone. It is not in the sense that I am concerned that if 
the only review is — I mean, I should say if the process continues 
to be internal within the Justice Department and there is no court 
approval or court appointing of the monitor, then I do think that 
the potential for abuse continues. And so, a hallmark 

Mr. Cannon. Why are we better off with a court or various 
courts approving monitors as opposed to having a process internal 
to justice with some advances that they have recently made and a 
series of memos that have helped verify or helped qualify the prob- 
lems? Why would you want a court or courts around the country 
to do it instead of having one sort of central review place like Con- 
gress? 

Mr. Pallone. Well, I will answer your question consider the 
three-step process. I don’t mean to suggest that the Justice Depart- 
ment in putting forth something isn’t moving, you know, in a pro- 
gressive way. But I do have the problem with three things. 

First of all, they don’t really delineate what criteria would be 
looked at. 

Mr. Cannon. Let me cut to it. We agree that the current guide- 
lines are not sufficient. Everybody on the prior panel agreed that 
they are a work in progress, we need to advance it. So no question 
about that. 

Mr. Pallone. Well, I 

Mr. Cannon. But the first place you have to go is you have to 
have better guidelines. 

Mr. Pallone. Right. 

Mr. Cannon. But ultimately as you develop those guidelines and 
as this Committee oversees those guidelines, aren’t we better off re- 
taining oversight here in Congress than letting 

Mr. Pallone. Well, you still have oversight. But the problem is 
even if you have guidelines and criteria for when you should have 
deferred prosecution agreements, which we have in my legislation, 
even if the Justice Department went that far and did that on their 
own, which I would hope they would, but, you know, even if they 
did that, and they haven’t, if you don’t have a third, you know, 
independent party, third party, in this case, a judge or a district 
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court judge, which is what I suggest in the legislation, then I think 
the potential for abuse and the conflicts that we talk about could 
still be out there because it is still within the Justice Department. 
And then you also need the transparency of, you know, having, you 
know, the courts look at the agreement, how much the person is 
being paid. 

Mr. Cannon. Given the shortness of time, I think Mr. Pascrell 
has something he wants to say. And then I want to pose what I 
think is the dilemma that this all creates. 

Yes? 

Mr. Pascrell. Mr. Cannon, the first thing I would do is make 
sure we have full disclosure. We do not have this now. 

Mr. Cannon. To the world or to 

Mr. Pascrell [continuing]. Exaggerating 

Mr. Cannon. To the world or to a judge or to this Committee? 
Who would you do full disclosure to? 

Mr. Pascrell. Well, I incorporated in my recommendations the 
chief judge of the district court should be monitoring the situation. 
Every quarter he should get a report from both the prosecutor and 
the company so that somebody knows and somebody has some 
oversight. This Committee in no manner, shape or form should be 
minimized in that process. It is an attempt basically to have a 
checks and balance system. 

But you need to have full disclosure. We have no disclosure right 
now. And the only reason why we discussed that — I don’t think I 
was exaggerating using an hyperbole — is because Zimmer Holdings 
had to file with the — or did file with the SEC. That is how we got 
to know what was going on. And the reports came out. Newspaper 
reported it. And I was shocked to find that nobody knew what was 
going on. 

In fact, we just learned that some corporations 

Mr. Cannon. Pardon me, Mr. Pascrell, I see that I only have a 
minute. And there are just a couple of things I want to do. And I 
appreciate the intensity and the lack of transparency, which we 
really need to focus on. 

But let me suggest that the problem here is that we are now 
lambasting a lot of people’s reputation. And so, I would like to sub- 
mit for the record two articles from the Washington Times, one 
dated March 11th, “A Medical Supplier Stryker Probe,” the other 
dated also the 11th, “Eirst Spitzer, Now Stryker,” is the title. 

Ms. Sanchez. Without objection, so ordered. 

[The information referred to follows:] 
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First Spitzer, Now Stryker 

By The Prowler 

Published 3/11/2008 10:20:16 AM 

Lost amid the Eliot Spitzer scandal is a front-page story from the Washington Times 
that may be just as devastating to Democrats. 

According to House Democrat leadership aides, House Speaker Nancy Pelosi has 
asked advisers to examine FEC and other records to determine if Judiciary 
Committee Chairman John Conyers may have steered money from an influential 
Michigan family to other Democrats. The Stryker family of Kalamazoo, Mich., 
made its fortune from the company that bears its name, though members of the 
family are not involved in .the day-to-day operations. The Stryker Corp. has had 
issues with federal authorities, including a possible investigation by the Department 
of Justice into possible violations of the Foreign Corrupt Practices Act. 

Subsidiaries of Stryker cut a deal with a U.S. Attorney in New Jersey that caught the 
attention of Conyers, as well as several New Jersey House members, who it turned 
out have received thousands of dollars in political donations from physicians and 
organizations with ties to Stryker. Now Conyers has opened an investigation into the 
matter, which includes demanding testimony of former Attorney General John 
Ashcroft at a Judiciary Committee subcommittee hearing. 

The Stryker family has, according to FEC records, pushed more than $17 million 
toward Democrat candidates and causes over the years. "The concern is that if 
Conyers is involved directly with this investigation, and he was steering money from 
the Stryker family to colleagues for their campaigns and they are sitting on the same 
committee that is undertaking the investigation, you have more than an appearance 
of conflict of interest, you have a conflict of interest," says a leadership aide for 
Pelosi. "In our current environment, we can't afford to have too many more of these 
situations," 

The aide pointed to the fact that both Reps. Frank Pallone Jr. and Bill Pascrell Jr., 
who requested that Conyers look into the Stryker Corp. deal with U.S. Attorney 
Christopher Christie, had extensive financial ties to the medical equipment 
industry and lobby. Combined, the two Jersey boys have raised tens of thousands 
from the industry. "Both men have put us in an awkward situation, and Conyers’ 
decision to pursue this matter further has put us in deeper," says the aide. "Speaker 
Pelosi is concerned and has us monitoring the situation." 
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Medical supplier Stryker probed 


March 1 1 , 2008 


By Jerry Seper and Jim McElhatton - A major medical equipment supplier, whose owners 
have spent millions of dollars helping elect Democrats nationwide, is under criminal 
investigation for its foreign sale of medical devices after already being tied to a kickback 
scheme involving U.S. doctors, public records show. 

A subsidiary of Stryker Corp. of Kalamazoo, Mich., last year signed an agreement to avoid 
prosecution and cooperate in the probe involving consulting contracts, trips and gifts to U.S. 
doctors. 

But it recently informed investors in a Securities and Exchange Commission filing that the 
Justice Department's Criminal Division is investigating the company for "possible violations 
of the Foreign Corrupt Practices Act." That law prohibits U.S. companies from paying bribes 
overseas. 

The company, founded in 1941 by Dr. Homer Stryker, an orthopedic surgeon, is partly 
owned by his three grandchildren, Jon, Pat and Rhonda Stryker. Not including other stock 
holdings, the siblings control a trust that owns nearly one-fourth of the $6 billion company. 

Jon Stryker alone has given at least $6 million to federal and state political campaigns since 
2004. According to the nonpartisan Center for Responsive Politics, he and his sister. Pat, 
rank among the nation's top individual donors by giving hundreds of thousands of dollars to 
"soft money" special interest political groups in 2006 on top of their donations to candidates 
and political parties. 

For instance, Pat Stryker separately contributed $500,000 to the Michigan Coalition for 
Progress, which successfully helped return Democrats to control of the state legislature in 
the last election. 

Family ties 

Stryker Corp. officials said that while the company is partly owned by the Stryker siblings, the 
family has no hand in running the daily affairs of ttie business. 

"They are owners of the company, but they do not have management experience," said 
Stryker Corp. spokesman J. Patrick Anderson, adding that any contributions by the 
company's executives and the Stryker siblings are made independently. "There would be no 
direct ties at all." 
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In 2006, the company found itself in the cross hairs of Republican state leaders in Colorado 
and Michigan, where Jon Stryker, who founded the Michigan Coalition, and Pat Stryker have 
donated millions of dollars to help Democratic candidates and causes. 

"Jon Stryker bought a legislative majority in the statehouse for the Democrats in 2006." said 
Bill Nowling, director of communications and research for the state’s Republican Party. 

A spokeswoman for Mr. Stryker decfined to comment, saying only that his political activities 
have no relationship to the company. 

Stryker Corp. owned one of five companies that agreed last year to settle a criminal 
investigation by U.S. Attorney Christopher J. Christie In New Jersey that focused on their 
payments to U.S. surgeons. 

Stryker Orthopedics Inc., the Mahwah, N.J., subsidiary of the Stryker Corp.; Zimmer 
Holdings Inc.; Depuy Orthopaedics Inc.; Blomet Inc.; and Smith & Nephew Inc. together 
supplied nearly 95 percent of the lucrative worldwide market in hip and knee surgical 
implants. 

Common corruption 

According to a report last month from Sen. Herb Kohl, Wisconsin Democrat and chairman of 
the Senate Special Committee on Aging, the five companies together spent $230 million on 
payments to physicians. He accused the companies and physicians of putting their financial 
interests ahead of patients. 

'These types of unethical payments are not anecdotal, but rather have been pervasive and 
industrywide for far too long," Mr. Kohl said. "The physicians who take their money are equal 
participants and equally culpable." 

Stryker Corp. disclosed the Justice Department investigation in its annual report, filed with 
the SEC last month. The company said the deparfrnent requested documents from Jan. 1 , 
2000, to the present, regarding possible violations of federal criminal and antitrust laws. 

Prosecutors said financial inducements were offered to the U.S. physicians in the form of 
consulting agreements and were entered into with hundreds of surgeons, who did little or no 
work in return but did agree to exclusively use ttie paj^ng company's products. 

The physicians, prosecutors said, also failed to disclose the existence of the relationships 
with the companies to the hospitals where the surgeries were performed and to the patients 
they treated. More than 700,000 hip and knee replacement surgeries are performed in the 
U.S. each year, about two-thirds of which are for patients covered by Medicare. 

Aide targeted 

Mr. Christie's decision to appoint his former boss. Attorney Genera) John Ashcroft, as the 
compliance monitor for one of the companies, Zimmer Holdings, has made him of target of 
Rep. John Conyers Jr., Michigan Democrat and chairman of the House Judiciary Committee, 
who has asked the Government Accountability Office to investigate "if political or personal 


(4 


3/11/2008 10:17 AM 



332 


Mr. Cannon. These things have wild allegations in them. $17 
million directed, according to this article, toward Democratic can- 
didates over the years. And that is directed at John Conyers and 
quoting an aid to Nancy Pelosi talking about — let us see, “You have 
more than an appearance of a conflict of interest. You have a con- 
flict of interest,” says the leadership aid to Pelosi. “In our current 
environment we can’t afford to have many more of these situa- 
tions.” 

Ms. Sanchez. The time of the gentleman has expired. 

Mr. Cannon. The fact is as we continue to pound on people’s 
public reputations, you two guys are both from New Jersey and 
were all tied into people slamming people’s reputations where I 
don’t think, at least in the case of Mr. Ashcroft, there is a shred 
of evidence that he has done anything improper 

Ms. Sanchez. The time of the gentleman has 

Mr. Pascrell. Whose reputation are we slamming? 

Mr. C^NON. Well 

Ms. Sanchez. The time of the gentleman has expired. 

Mr. CiWNON. Mr. Christie’s and Mr. Ashcroft’s. 

Ms. Sanchez. The time of the gentleman has expired. I think I 
have been more than lenient today with time to the gentleman. 

Does Mr. Johnson have any questions that he would like to ask 
of this panel? 

Mr. Johnson. I would just say that this legislation appears to be 
reasonable in its scope and its intent. And I think it is something 
that I certainly look forward to supporting. And I do appreciate the 
heads up given to this Committee by Mr. Pascrell about the need 
for hearings. And my hat is off to the Chairlady for calling this 
hearing. 

And I am concerned about the outsourcing of justice in white col- 
lar criminal cases to private industry, i.e., insiders of prosecutors. 
And it is a system that begs for oversight. Something else in addi- 
tion to what I have heard about you do the crime, you do the time 
is that there is two types of crime. One is legal crime, the other 
is illegal crime. 

The illegal crime is blue collar. And the legal crime is white col- 
lar. And society should definitely — American society — we should 
have full confidence in our justice system that justice is fair and 
is blind. And so, if we have every corporation that gets in trouble 
being able to take advantage of a deferred prosecution agreement 
and in some cases, a non-prosecution agreement and there being no 
oversight, no guidelines, in fact, no information about it that is 
available to the public, that is a disservice to the ideals that this 
country was built upon. 

And so, we must consider this legislation that has been intro- 
duced. I want to thank you. 

Mr. C^NON. Would the gentleman yield? 

Ms. Sanchez. Does the gentleman yield back? 

Mr. Cannon. Would the gentleman yield just for a moment? 

Mr. Johnson. Before I yield, I will ask Mr. Pallone to respond. 

Mr. Pallone. Well, I just wanted to say that I appreciate the 
fact that the gentleman is talking or focusing on whether and when 
we should even have these agreements because I think that, you 
know, a lot of the focus today was on the monitor and the process. 
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But I really think that the Committee needs to focus on, you know, 
whether or not these agreements should even be out there and how 
often they should be used. And that is why in the legislation I also 
have criteria that would be met before they would even proceed. 

Because I do think that there are too many of them and that it 
is a problem in itself separate and apart from the issue of the mon- 
itor and the conflict of interest and the abuses that Mr. Pascrell 
and I have talked about. I think that that larger issue needs to be 
looked at. 

Mr. Johnson. Thank you. 

Mr. Cannon. Would the gentleman yield? 

Mr. Johnson. I will yield. 

Mr. Cannon. Because I know that Mr. Pascrell wanted to make 
a comment. I don’t want to be offensive here. This whole hearing 
has largely been about Mr. Ashcroft and Mr. Christie. Their rep- 
utations have been put on the line. But I didn’t want to see you 
cut off, Mr. Pascrell. And I didn’t want to make that an accusation. 
But we are now in the middle of a lot of reporting about things 
that are problematic for many people’s reputations. So with that, 
Mr. Pascrell, I know that you wanted to comment. 

Mr. Johnson. Reclaiming the balance of my time and asking for 
Mr. Pascrell’s response. 

Mr. Pascrell. Thank you. I just wanted to make this very clear, 
again, Mr. Cannon, that I was one of the few people from my party 
that praised Mr. Christie’s work. That does not give me a pass on 
what I believe is a significant area to look into and investigate. I 
personally believe that this Committee, not only has the where- 
withal and the responsibility to do such. 

When you look at the term conflict of interest, it is at the basis 
of practically every corruption case. Now, there are 44 of these de- 
ferred agreements that I have looked at for the knowledge that I 
have and for the information available. Because in sum, we have 
no knowledge. We have absolutely no knowledge. 

I think that you have a right, and I have a right, the public has 
a right, particularly when 10 of the 44 deal with health matters. 
And a lot of the others deal with international funneling of money. 
I think we have a right to ask the questions, particularly at a time 
when we are examining Medicare fraud. Because this is increasing 
the price and the costs of what products are sold to our senior citi- 
zens. 

These doctors bribe — you use whatever term you wish — were 
bribed by the company to push the product. I think that is pretty 
serious business. 

Mr. Cannon. I think that is not just a right, but a responsibility 
that we have in this Committee. 

Mr. Pascrell. Absolutely. 

Ms. Sanchez. The time of the gentleman has expired. And I just 
would like to take my 5 minutes to thank you both for testifying 
today, for following with such passion the developments of these 
deferred prosecutions, Mr. Pallone, the thoughtfulness of your leg- 
islation. 

And just to pick up on a couple of things, I think the reason why 
this Subcommittee was interested in holding this hearing is be- 
cause there are a number of problems that we have identified. 
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Number one, the discretion to use these deferred prosecution agree- 
ments, the fact that there aren’t real concrete guidelines as to 
when they are used and who is making the decision and why are 
certain corporations allowed to enter these and others are pros- 
ecuted criminally. I think certainly it is a first step in the analysis 
that needs to be thoroughly done. 

I think once deferred prosecutions are entered into, how the mon- 
itor is selected is a very relevant question for this Committee to 
ask. And I think that we need to look to potential solutions that 
would take away any conflicts of interest or potential conflicts of 
interest that might exist. 

Now, I know Mr. Delahunt was particularly concerned with the 
fact that corporations sometimes in these deferred prosecution 
agreements get to choose who they want to have monitoring them. 
And I think we heard from our first panel of witnesses, all experts 
or have familiarity of these deferred prosecution agreements, that 
whoever is selected needs to meet some basic criteria and needs to 
have, not just a well-established knowledge in the area of law in 
which these corporations have fallen short, but also an under- 
standing of how some of these businesses run so that they can do 
their job effectively. 

And I don’t think that it would harm the system to have some 
kind of entity that can oversee the monitors because right now, it 
doesn’t appear that anybody is monitoring the monitors. There was 
some debate as to who does the monitor owe a duty to. Is it the 
corporation? Is it the shareholders? Is it the U.S. government? Is 
it, you know, the taxpayer? 

I mean, it seems like there are some of these conflicting ideas 
about to whom the monitor owes a duty to do their job and the fact 
that there isn’t the kind of oversight available to go back and look 
at, you know, how are they billing the corporation for their time, 
what exactly are they doing to receive, in some cases, some very 
lucrative contracts. And I am not suggesting that the fees are wild- 
ly inappropriate, depending on whether or not there has been ade- 
quate work that justifies those fees. 

And I don’t think it is asking a lot to require some detailed bill- 
ing statements. We have seen some examples where some monitors 
have submitted 200 pages of very detailed billing statements delin- 
eating who did what work and for how long. 

And then we have got others’ billing statements that are just a 
couple pages long, and they are sending out a monthly fee to the 
corporation. We don’t know what the monitor is doing to earn those 
fees. And I think that is a very troubling area of this issue for me. 

So again, I want to thank both of my colleagues from New Jersey 
for their interest in this and their time and last of which was their 
patience in waiting until we got to this panel. I know typically we 
allow Members the courtesy of testifying first. But because Mr. 
Ashcroft could not stay for the whole hearing period, we did want 
to give an opportunity for him to testify and Members to ask ques- 
tions. So 

Mr. Cj^non. Would the gentlelady yield? 

Ms. Sanchez. I will yield briefly to the gentleman. I don’t have 
much time. 
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Mr. Cannon. I only need to be brief. But I just wanted to say 
that I agree entirely with your summary of the hearing and what 
faces this Committee. But I think, frankly, Mr. Pallone and Mr. 
Pascrell have helped us focus on that. And I wanted to thank them 
as well. 

Ms. Sanchez. Great. 

I would like to thank you, again, for your testimony today. And 
without objection. Members will have 5 legislative days to submit 
any additional written questions, which we will have forwarded to 
the witnesses and ask that you answer as promptly as you can so 
that they can be made a part of the record. 

Without objection, the record will remain open for 5 legislative 
days for the submission of any additional materials. Again, I thank 
everybody for their time today. And this hearing on the Sub- 
committee on Commercial and Administrative Law is adjourned. 

[Whereupon, at 1:35 p.m., the Subcommittee was adjourned.] 
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Responses to Post-Hearing Questions submitted by the Honorable Linda T. 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law to the 
Honorable John Ashcroft, The Ashcroft Group, LLC, Washington, DC 


United States Congress 
House of Representatives 

Committee on the Judiciary; Subcommittee on Commercial and Administrative Law 
2138 Rayburn House Office Building 
Washington, D.C. 20515-6216 

BY EMAIL 

April 29. 2008 

Dear Chairwoman Sanchez, 

Thank you for your April 7, 2008 letter following my appearance before the 
Subcommittee. It pleases me that you found my testimony of March 1 1 , 2008 
informative. Below are the written responses to your complete series of final questions 
contained in your letter. I have made an effort to answer each question thoroughly and 
to the best of my knowledge and awareness. Members of my staff have contributed 
their knowledge and awareness to the responses in an effort to provide the 
Subcommittee with complete and accurate information. 

Please excuse the volume of these responses; I have endeavored to provide a 
fulsome response in each instance. Thank you for your interest allowing us to complete 
our responsibilities to the Subcommittee in this manner. 


Sincerely. 



John Ashcroft 
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1 In your testimony, you make the point that your compensation comes from 
Zimmer rather than from public funds. 

How was the amount of compensation determined? Did Zimmer 
provide input on the amount of compensation that the Ashcroft 
Group wouid be awarded for the monitoring contract? If so, please 
explain who provided the input and what was discussed. Did U.S. 
Attorney Christopher Christie or any other government official 
provide input on the amount of compensation the Ashcroft Group 
would be awarded for the monitoring contract? If so, please explain 
who provided the input and what was discussed. 

Given the fact that Zimmer is facing a criminal prosecution that could 
dissolve the corporation, does the government have unfair leverage 
over a corporation entering into a deferred prosecution agreement? 
As a result of their weakened bargaining position, are corporations 
therefore more likely to accept high monitoring fees? 

In your view, are corporations, in effect, entering into a contract of 
adhesion when they submit to a deferred prosecution agreement? 

Compensation payable to The Ashcroft Group Consulting Services, LLC (“AGCS” 

or the “Monitor) is detailed in the Zimmer, Inc. Monitor Agreement (the “Monitor 

Agreement”), dated October 25, 2007, by and between Zimmer, Inc. (the 

“Company"), a Delaware corporation, and AGCS. See Exhibit A. I serve as the 

Chairman of AGCS. As you are aware, the Monitor Agreement became public 

1 
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when it was filed by the Company with the United States Securities and 
Exchange Commission in October 2007. This Monitor Agreement was 
negotiated by legal counsel for the Company and for the Monitor. As such, the 
Company had an opportunity to negotiate the amount of compensation that 
AGCS would be paid for the 18-month monitoring contract. 

The Monitor believes that compensation payable under the Monitor Agreement is 
not out of line with compensation paid to other monitors under previous deferred 
prosecution agreements and non-prosecution agreements. The Monitor also 
believes that such compensation is commensurate with the Monitor’s previous 
experience in managing large organizations such as the State of Missouri 
government and the United States Department of Justice. In addition, the Monitor 
and monitoring team has experience appropriate to managing distressed 
businesses and crafting, implementing and reviewing best practices concerning 
corporate governance and institutional governance. I will also note that a New 
York Times article published on March 11, 2008 states that ‘'[o]utside lawyers 
who have reviewed Mr. Ashcroft’s fee structure said it was not out of line.” See 
Exhibit B. As described above, this contract was privately negotiated by the 
Company and by the Monitor and not by any government official. 

I do not believe that the government has “unfair leverage” over a corporation 
entering into a deferred prosecution agreement. Both a deferred prosecution 
agreement and the agreement governing a monitor’s compensation are fully 
negotiated by an investigated company (often with the help of its outside 
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counsel) with the government, in the case of a deferred prosecution agreement, 
and with the particular monitor, in the case of the latter agreement. I therefore do 
not agree that a corporation entering into a deferred prosecution agreement 
would have unfair leverage vis-a-vis a corporate monitor with respect to 
determining monitorship fees payable during the term of a deferred prosecution 
agreement. 

By definition, a contract of adhesion, otherwise known as a standard form 
contract, is a contract so imbalanced in favor of one party over the other that 
there is a strong implication it was not freely bargained. These are usually “take 
it or leave it" contracts in which the unequal bargaining position of the parties 
thereto essehtially results in an agreement where the weaker party has little or no 
input into the terms of the agreement. As stated above, under deferred 
prosecution and non-prosecution agreement negotiations, corporations are 
represented by legal counsel to ensure the company’s rights and interests are 
being protected. In the case at hand, the Company was assisted by its long- 
standing outside counsel when negotiating both the terms and conditions of the 
Monitor Agreement and the Deferred Prosecution Agreement (the “DPA”), dated 
September 27, 2007, by and between the Company and the United States 
Attorney’s Office for the District of New Jersey. As I understand, the process by 
which the Company entered into its DPA does not differ materially from the 
process in which other corporations enter into deferred prosecution agreements 
with Federal prosecutors. Based on this understanding and analysis, it appears 
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that referring to either a deferred prosecution agreement or a non-prosecution 
agreement as a contract of adhesion is a mischaracterization of the term. 

2. From a calculation of invoices from September 2007 to January 2008, it 
appears as though your company received $7.5 million in compensation 
from Zimmer. This suggests that over the term of your 18 month contract, 
the total compensation would be approximately $34 million. This is just an 
estimate, however, because monthly invoices varied. 

How much money does your firm expect to get paid over the full 18 
month term of your contract with Zimmer Holdings to serve as Its 
corporate monitor? 

The U.S. House of Representatives Subcommittee on Commercial and 
Administrative Law (the “Subcommittee”) was provided AGCS invoices in respect 
of its monitorship of the Company from September 2007 to January 2008. As 
you have stated, the exact compensation payable monthly to AGCS will vary 
depending on the number of hours expended in a given month, in accordance 
with the compensation structure described in the Monitor Agreement. The 
progress of the monitorship, by its very nature, is dependent on the requirements 
of the DPA, the complexity of the alleged illegal conduct, the activities of the 
Company and, more particularly, on the speed with which, and the degree to 
which, the Company is able to make the required changes to comply with the 
terms of the DPA. For this reason, the Agreement Regarding Fees and 
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Reimbursements attached to the Monitor Agreement contains an estimated 
range of monthly com pensation that would be due to the Monitor throughout the 
effective period of the DPA. It is my understanding that this is the first instance 
where a Monitor has provided a ceiling on how much the Monitor's services will 
cost a corporation during the duration of a monitorship. Such transparency was 
important to me in my interactions with the Company to establish a solid 
framework based on trust in our work together. 

Providing a range of costs was necessary since it would be difficult, if not 
impossible, to provide an accurate estimate of the total compensation that AGCS 
will receive throughout the duration period of the DPA pursuant to the Monitor 
Agreement. As with any deferred prosecution agreement or non-prosecution 
agreement and any professional services being provided, there are certain 
factors that may drive total hours, and thus compensation, up or down. Such 
factors include: (i) monitoring remedial, complex Company projects or initiatives, 
(ii) number of employee, vendor, consultant or contractor interviews required, (iii) 
receiving referrals of wrongdoing, either on the part of the Company or an 
industry competitor and (iv) reviewing voluminous Company documents in an 
effort to validate the legality of payments made by the Company to its outside 
consultants. 

3. According to The Washington Post, in the Zimmer monitorship, you had to 
use considerable time “to prepare for the assignment and learn more about 
the business.” 

5 
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What did you and your colleagues do to prepare for the assignment 
and to learn more about the business? 

Did you bill Zimmer for the time it took you and your colleagues to 
do this? If so, how much was Zimmer charged for the time used “to 
prepare for the assignment and learn more about the business?” 
Please provide these billing records. 

I decided to undertake the monitorship of the Company after careful 
consideration of the alleged corporate conduct of the Company, its then-current 
corporate governance program and what I perceived would be the necessary 
skills and experiences of any monitor in undertaking such task. Contrary to the 
inference the public might have drawn from the line of questioning at the March 
1 1 , 2008 hearing before the Subcommittee, members of my senior team and I 
had the requisite experience and preparation to promptly carry out the 
responsibilities under the DPA. Indeed, the team was prepared to begin carrying 
out these responsibilities on the very day the Company executed the DPA. 

To put the news report and language you cited in this question and before the 
Subcommittee in the appropriate context, the direct quotation from the January 
15, 2008 article in The Washington Post reads, “To prepare for the assignment 
and learn more about the business, Ashcroft said he recently watched as a 
replacement knee made by [the Company] was implanted in a cadaver.” See 
Exhibit C. Such article does not support the characterization that I, or any other 
member of the Monitor team, had to spend “considerable time” to prepare for the 


6 



345 


monitorship. Indeed, after accepting the monitorship assignment, members of 
my senior team and I traveled to the Company’s headquarters in Warsaw, 

Indiana to meet with the Company’s leadership and continue to do so on a 
monthly basis. During one of my many trips to Indiana, I agreed to the 
Company’s request that I witness a cadaveric procedure performed by one of the 
Company’s consultants at the Zimmer Institute, the Company’s on-site research 
operating and demonstration room. This meeting was the subject of The 
Washington Post article text cited by the Subcommittee. In light of the 
allegations brought against the orthopedic industry by the U.S. Department of 
Justice concerning the industry's relationships with its surgeon consultants, it is 
critically important the Monitor understands the role the Company’s consultants 
play in its medical education and training programs. 

In accordance with the Monitor Agreement, other members of AGCS and I are 
collectively paid a fixed monthly fee for engagement of AGCS’s Senior 
Leadership Group to perform the duties and responsibilities set forth in the 
Monitor Agreement and in the DPA. The Company is not billed any other fee for 
my time spent monitoring the Company. As previously noted, the Subcommittee 
has been provided AGCS invoices in respect of its monitorship of the Company 
from September 2007 to January 2008. Such invoices will detail a monthly fee 
for the month of November 2007. 

4. I am deeply concerned with the lack of judicial oversight of deferred 

prosecution agreements. If an individual is charged with a crime and 
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agrees to a guilty plea with the prosecution, then that plea must go before a 
judge who has the power to deny or alter that agreement based on Judicial 
discretion. However, when federal prosecutors and corporations enter into 
deferred prosecution agreements, neither party is required to appear in 
court to have the agreement scrutinized by a Judge. 

As the Attorney General who implemented the current system of 
deferred prosecution agreements, are you concerned that this has 
created two completely different systems of Justice, one for 
individuals that is accountable to the Judiciary and another for 
corporations that is based entirely on the discretion of federal 
prosecutors? Please explain. 

While it is correct to state that the terms and conditions of a deferred prosecution 
agreement are not subject to review by a court of law, it is important to note, 
however, that the court is under no obligation to actually “defer" the criminal 
compliant filed in conjunction with the execution of a DPA. Specifically, in the 
DPA under which I fulfill my obligations it states that “[i]f the Court declines to 
defer prosecution for any reason, this DPA shall be null and void, and the parties 
will revert to their pre-DPA positions.” 

It also is important to understand that, under its terms, a deferred prosecution 
agreement does not amount to a guilty plea by the corporate entity signing the 
agreement. Indeed, while the Company acknowledges in the DPA that it had 
“been engaged in discussions with the United States Attorney's Office for the 
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District of New Jersey (the "Office”) in connection with an investigation being 
conducted by the Office into activities of [the Company] relating to certain 
payments to [cjonsultants” and consents to resolution of those discussions by 
entering into the DPA, the Company and other companies who execute deferred 
prosecution agreements do not otherwise formally respond to a criminal 
complaint in the way an individual charged with a criminal offense would. 

As I will explain more fulsomely in my responses to questions 5-7 below, while 
the Department of Justice aggressively and successfully prosecuted a wave of 
high-profile corporate fraud scandals under my tenure, the increased use of 
deferred prosecution agreements arose in response to the need by individual 
prosecutors to use all practical remedies available to them to handle an 
increasing number of corporate defendants. 

Deferred prosecution agreements are, by their very nature, designed to allow 
corporate entities to continue their operations while addressing alleged improper 
behavior. When an individual admits guilt to a crime or is adjudicated guilty in a 
court of law, the criminal conduct of that individual is not directly felt by innocent 
parties who had no involvement in the conduct or who had no ability to stop the 
conduct. In the corporate criminal context, there is often significant collateral 
community damage involving many innocent parties, including corporate 
employees and shareholders. 

It is important to note also that even though a given corporate defendant is 
provided an opportunity to rectify previous wrongdoing, Federal prosecutors can. 
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and do, retain the ability throughout the term of a deferred prosecution 
agreement to curb criminal activity by the corporate defendant. 

Pursuant to the DPA executed by the Company, the Department of Justice 
retains the right to “investigate and prosecute any current or former Company 
officer, employee, agent or attorney.” As mentioned previously. Paragraph 4 of 
the DPA notes that while the Office recommends to the United States District 
Court for the District of New Jersey (the "Court”) that prosecution of the Company 
be deferred for a period of 18 months, ''[i]f the Court declines to defer prosecution 
for any reason, this DPA shall be null and void, and the parties will revert to their 
pre-DPA positions.” In addition, pursuant to Paragraph 54 of the DPA, “in the 
case of a knowing and willful material breach” of the DPA, the Company waives 
its right to assert a statute of limitations defense relating to the prosecution of 
allegations set forth in the Office's criminal complaint that are not otherwise time- 
barred by the applicable statute of limitations as of September 27, 2007, 
notwithstanding the expiration of any applicable statute of limitations during the 
term of the DPA. Simply stated, the Office retains the right to prosecute the 
Company with respect to any allegations contained in its criminal complaint filed 
in conjunction with the DPA, even if the statute of limitations expires during the 
life of the DPA. 
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5 When you served as Attorney General, what was the Department of 

Justice’s role in developing the types of remedies we now see in deferred 
prosecution agreements? 

I had the honor of serving as U.S. Attorney General from 2001 to 2005. As noted 
in my prepared testimony in advance of the March 1 1 , 2008 hearing before the 
Subcommittee, as Attorney General, I was the Chief Executive Officer of a 
Cabinet agency larger than most Fortune 500 corporations. In that period, the 
Department of Justice had 1 12,000 employees and an annual operating budget 
of $22 billion. For the first time in its history, under my leadership, the 
Department of Justice earned a clean audit opinion, a standard matched for each 
of the four years of my service. During my tenure as Attorney General, the 
Department of Justice aggressively and successfully prosecuted a wave of high- 
profile corporate fraud scandals and won the largest healthcare fraud cases in 
our nation’s history. Over my four years of service, there was a 73% increase in 
monetary recoveries from healthcare fraud settlements and judgments, totaling 
nearly $4.5 billion. In our pursuit of dozens of corporate fraud scandals, over 600 
corporate criminals were convicted, including 31 Chief Financial Officers. 

It is my understanding that the United States Department of Justice, in the 
Salomon Brothers case, entered into its first deferred prosecution agreement with 
a corporate defendant in 1 992, nine years prior to the beginning of my tenure as 
U.S. Attorney General. The second deferred prosecution agreement was 
entered into in 1994 with Prudential Securities. The Prudential Securities case 
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was the first time the United States Department of Justice made retaining a 
monitor a condition of the agreement. In the five years following the Prudential 
Securities case, the Department of Justice continued to use deferred prosecution 
and non-prosecution agreements as a tool to address corporate wrongdoing and 
misconduct. 

In 1999, the Department issued seminal guidance in the area of corporate fraud 
prosecution in the form of what is commonly referred to as the “Holder Memo.” 
See Exhibit D. Drafted by Eric Holder, Jr., the Deputy Attorney General of the 
Department of Justice, the guidance stated, in part, that prosecutors should 
consider certain delineated factors in determining whether to charge a 
corporation for corporate fraud or other wrongdoing. Those factors were clarified 
four years later, during my tenure as Attorney General, in a memorandum 
entitled “Principles of Federal Prosecution of Business Organizations”, better 
known as the “Thompson Memo”, issued by the then-Deputy Attorney General 
Larry D. Thompson in January 2003. See Exhibit E. This memo reiterated the 
considerations noted in “Holder Memo” while adding a ninth factor for 
prosecutorial consideration: company cooperation. 

The focus of the Department of Justice on corporate fraud prosecution during my 
years as Attorney General fueled the need by prosecutors to have all available 
remedies at their disposal. In some instances involving corporate criminal 
behavior, prosecutors may need to craft a remedy that lies somewhere between 
declining to prosecute and prosecuting the offender. As David E. Nahmias, 
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United States Attorney of the Northern District of Georgia, testified before the 
Subcommittee on March 11, 2008, deferred prosecution agreements and non- 
prosecution agreements provide an “important middle ground in the resolution of 
corporate crime cases.” As previously stated, out-of-court settlements such as 
those represented by deferred prosecution agreements provide a unique 
opportunity for defendant companies to receive legal and business guidance on 
how to conduct their businesses legally and ethically while also protecting the 
company, and by extension the U.S. economy, from unnecessary job and market 
share loss. Indeed, a deferred prosecution agreement allows a company to 
maintain operations while rectifying previous wrongdoing or unlawful behavior 
and allows the Department of Justice to resume prosecution in the event a 
company fails to comply with its deferred prosecution agreement responsibilities. 

6. When you served as Attorney General, what was the role of the Corporate 
Fraud Task Force in adopting the use of deferred prosecution agreements? 

The wake of corporate scandals of the late 1990’s and early 2000’s began to 

threaten the stability and worldwide trust of United States markets. Corporate 

abuses led to the formation of the President's Corporate Fraud Task Force (the 

“CFTF" or “task force”) and made uncovering and prosecuting corporate fraud a 

government-wide priority. The task force includes senior Department of Justice 

officials, U.S. Attorneys, the heads of the Departments of Treasury and Labor, 

and the heads of the U.S. Securities and Exchange Commission, Commodity 

Futures Trading Commission, Federal Energy Regulatory Commission, Federal 

13 



352 


Communications Commission, United States Postal Inspection Service, and the 
Department of Housing and Urban Development's Office of Federal Housing 
Enterprise Oversight. This multi-agency effort to address corporate fraud was 
instrumental in driving the efforts of the Department of Justice to investigate and 
prosecute corporate wrongdoing. I am grateful for the fact that during my time as 
Attorney General, 600 corporate criminals were convicted, including 31 Chief 
Financial Officers. 

As previously noted, these prosecutions reminded prosecutors and policy makers 
of the significant collateral damage resulting from a Federal indictment. I 
previously cited the Enron scandal in this regard: before being indicted for its 
alleged wrongdoing in the Enron scandal, Arthur Anderseh was ah American 
accounting icon with annual worldwide revenues of $9.3 billion. Following the 
indictment, the company collapsed and its employees lost their jobs. 

Prosecutors who focused on corporate criminal activity were instrumental in the 
increased use of deferred prosecution agreements as a means of curbing 
criminality while maintaining the viability of a corporate defendant. 

7 How did the Corporate Fraud Task Force review, If at all, organizational 
prosecution agreements, during your tenure as Attorney General? 

As the Subcommittee may be aware, the Corporate Fraud Task Force was 
created by Executive Order No. 13271 in July 2002 to “strengthen the efforts of 
the Department of Justice and Federal, State, and local agencies to investigate 
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and prosecute significant financial crimes, recover the proceeds of such crimes, 
and ensure just and effective punishment of those who perpetrate financial 
crimes." Among its enumerated functions are the following: 

• providing direction for the investigation and prosecution of cases of 
securities fraud, accounting fraud, mail and wire fraud, money laundering, 
tax fraud based on such predicate offenses, and other related financial 
crimes committed by commercial entities and directors, officers, 
professional advisers, and employees thereof (“financial crimes"), when 
such cases are determined by the Deputy Attorney General, for purposes 
of such Executive Order, to be significant; 

• providing recommendations to the Attorney General for allocation and 
reallocation of resources of the Department of Justice for investigation and 
prosecution of significant financial crimes, recovery of proceeds from such 
crimes to the extent permitted by law, and other matters determined by the 
CFTF from time to time to be of the highest priority in the investigation and 
prosecution of such crimes; and 

• making recommendations to the President, through the Attorney General, 
from time to time for: 

o action to enhance cooperation among departments, agencies, and 
entities of the Federal government in the investigation and 
prosecution of significant financial crimes; 
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o action to enhance cooperation among Federal, State, and local 
authorities responsible for the investigation and prosecution of 
significant financial crimes; 

o changes in rules, regulations, or policy to improve the effective 
investigation and prosecution of significant financial crimes; and 
o recommendations to the U S. Congress regarding such measures 
as the President may judge necessary and expedient relating to 
significant financial crimes, or the investigation or prosecution 
thereof. 

As previously stated, the task force represented a multi-agency effort to address 
and combat corporate fraud, foousing efforts at the Department of Justice to 
investigate and prosecute corporate wrongdoing. 

Faced with increasing numbers of corporate defendants as a result of such effort, 
the Department of Justice Issued guidelines, In the form of what I previously 
referenced as the “Holder Memo,” informing prosecutors of eight factors they 
should consider in determining whether to charge a corporation for corporate 
fraud or other wrongdoing. See Exhibit D. These factors, which guide 
prosecutors as to the appropriateness of the use of remedies such as deferred 
prosecution agreements and non-prosecution agreements, include: 

• Nature/seriousness of offense; 

• Pervasiveness of wrongdoing; 

• Prior conduct of company; 
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• Whether company voluntarily disclosed wrongdoing and its willingness to 
cooperate in investigation; 

• Adequacy of company’s pre-existing compliance program; 

• Remedial actions of company to deal with wrongdoing; 

• Impact a prosecution may have on innocent third parties, such as 
shareholders, pension holders and company employees; and 

• Alternative mechanisms of prosecutors to punish company 

The above eight factors were echoed four years later in the Thompson Memo, which 
reiterated the above considerations while adding a ninth factor, company cooperation. 
See Exhibit E. 

8. Why are reports of independent monitors not made public? Should they be 
made public? Please explain. 

Reports issued by monitors pursuant to the terms of a deferred prosecution 
agreement are, as you note, not made public. It is my view that prosecutors 
should exercise their discretion in determining whether such reports are made 
public, taking into account the circumstances surrounding a given corporate 
defendant and the benefits of disclosing the particulars of a monitor’s activity with 
such corporate entity. On the other hand, making an independent monitor report 
public has the potential for causing grave harm to a corporate entity, as the 
monitor is likely to discuss trade secret and/or proprietary information of the 
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company in such report, the disclosure of which could risk disadvantaging a 
company vis-a-vis its competitors. 

As previously mentioned, one of the benefits of a deferred prosecution 
agreement is the ability of a prosecutor to effectuate the excising of illegal 
behavior of a corporate entity without causing mortal harm to the entity as a 
going concern. By way of an example, it may be determined that a corporate 
entity's illegal conduct resulted from its practice of pressuring its employees to 
make unrealistic sales goals. A monitor charged with administering such 
company's deferred prosecution agreement would likely scrutinize and/or discuss 
several areas of that company’s corporate operations, including proposed new 
market practices and sales forecasting, in its monitor report. To that end, 
disclosure of the monitor report would have the antithetical effect of damaging 
the corporate defendant's competitiveness in the market it operates in, insofar as 
the report disclosed company practices and processes that would put the 
company at a competitive disadvantage were such information to enter the public 
domain. 

Moreover, monitor reports are a tool to keep an open dialogue of information 
concerning the monitor’s perceptions of company operations, as well as 
company efforts to respond to monitor recommendations for change, with the 
prosecutor who deferred prosecution of that entity. Keeping the monitor report 
outside the public domain may encourage the flow of information, both from the 
company to the monitor and from the monitor to the prosecutor, and encourage 
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cooperation between the company and the monitor as the company endeavors to 
curb its previous illegal practice(s). Conversely, if a corporate defendant knew 
that a monitor report would be made public, it might seek to limit the sensitive 
information flowing to the monitor. As you can imagine, the monitor and a 
corporate defendant are engaged in a cooperative relationship which could turn 
adversarial if a corporate defendant were to know that any and all information 
shared with the monitor would become public. 

Thus, while I believe that certain cases may necessitate the disclosure of a 
monitor report, care must be given to ensure that a corporate defendant isn’t 
disadvantaged vis-a-vis its competitors by such disclosure, 

9. To whom do independent monitors owe duties? Are your duties owed to 
U.S. Attorney Christopher Christie, who appointed you, or to Zimmer, who 
you have been charged with monitoring? 

What duties do you owe Zimmer? 

What duties do you owe to U.S. Attorney Christopher Christie and 
the prosecutors at the New Jersey U.S. Attorney’s Office? 

As previously noted, the counterparty to the DPA executed by the Company is 

the United States Attorney’s Office for the District of New Jersey (the “Office ”). 

Although the Monitor is not a signatory to the DPA, the Monitor Agreement, 

which governs the contractual relationship between the Monitor and the 

Company, states that the Monitor is to fulfill the monitor duties described in the 
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DPA. Paragraph 16 of the DPA establishes the relationship and duties owed by 
the Monitor: 

“The Company agrees that until the expiration of this DPA. it will retain an 
outside, independent individual (the “Monitor”) selected by the Office, after 
consultation with the Company, to evaluate and monitor the Company’s 
compliance with the DPA. Among the conditions of the Monitor’s retention 
are that the Monitor is independent of the Company, the Monitor works 
exclusively for and at the direction of the Office, and no attorney-client 
relationship shall be formed between the Monitor and the Company.” 

Section 1 .2 of the Monitor Agreement confirms that “[a]s a result of the 
appointment of the Monitor under the [DPA], and by this express [Monitor 
Agreement], no client relationship will be formed between the Monitor and [the 
Company]” and, further, that “the Monitor will perform its duties and 
responsibilities under the terms of the [DPA] and at the direction of the Office.” 

The crux of the Monitor’s duties is detailed in Paragraphs 1 8 and 1 9 of the DPA 
and largely relate to monitoring and reviewing the Company’s compliance with 
the DPA and all applicable federal health care laws, statutes, regulations, and 
programs, including the Anti-Kickback Statute, relating to the sale and marketing 
of hip and knee reconstruction and replacement products. See Exhibit F. A 
monitor also owes a duty to the U.S. Attorney’s Office and to the U. S. 
Department of Justice to conduct his or her monitoring responsibilities in 
accordance with the highest professional and ethical standards. Such standards 
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include the rules of professional conduct and ethical responsibilities outlined in 
the various bar association rules of professional conduct. 

10. What process is involved in deciding that a corporation has successfuiiy 
satisfied the terms of an agreement? 

The process of determining whether a corporation has successfully satisfied the 
terms of a deferred prosecution agreement include the monitor’s careful study of 
the terms and conditions of the particular deferred prosecution agreement and 
observation that the offending activity of the corporation has ceased. Such 
analysis would include whether the company has established a framework for its 
corporate operations that would reduce the opportunity for the company’s 
recidivism. Deferred prosecution agreement requirements are designed to meet 
this end so that a company can operate legally while sustaining its continued 
viability. 


1 1 How will you decide if Zimmer has complied fully with the deferred 
prosecution agreement? 

The Monitor is guided by the clear, distinct set of duties and responsibilities 
contained in the body of the DPA to determine whether the Company has 
properly and fully complied with the DPA. Certain of these duties note specific 
timelines under which the Company must implement those directives. In other 
cases, the DPA mandates that the Monitor examine certain areas of the 
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Company’s operations, including, by way of an example, its corporate 
compliance program and the methodology by which it makes “Payments” (as 
defined in the DPA) to its “Consultants” (as defined in the DPA) and make 
recommendations for change at its discretion. In that sense, the role of the 
Monitor is to both ensure that internal DPA deadlines are met as well as, where 
necessary, to prescribe its own. The Company’s success in fulfilling the 
requirements of the DPA is thus measurable by its fulfillment of the specific 
responsibilities delineated in the DPA and by its implementation of the 
recommendations of the Monitor contained in each monitor report to the Office, in 
each instance within the timeframes established therein. 

12. Can Zimmer fully comply with the deferred prosecution agreement in just 
18 months? What policies have you impiemented to ensure that this 
occurs? 

While it would be entirely inappropriate for a monitor to prejudge an outcome of a 
deferred prosecution agreement, it is important to note that the term of this 
particular DPA is sufficient that any company would be capable of fully complying 
with its terms in 18 months. The structure of DPA sets up internal timelines the 
Company must meet in enacting certain changes to its corporate structure and 
business operations. In addition, the Monitor team has spent a considerable 
amount of time and energy formulating its own interim goals for the Company 
over the course of the DPA period so that, by the expiration of the 18-month 
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engagement, the Company has instituted practices which support a continuity of 
business consistent with all applicable laws and regulations. 

My team has given great care to instituting a quarterly work schedule, which 
forms part of the larger yearly work schedule, to implement the requirements of 
the DPA as well as to focus the Company’s attention and efforts in areas the 
Monitor has identified as being helpful toward building a sustainable, legal and 
ethical business enterprise. This work schedule is propriety to my firm and 
confidential in nature. The Monitor works with the Company to provide realistic 
interim timelines the Company can utilize to help focus its compliance efforts 
generally. 

The purpose of the Monitor’s quarterly report to the Office is to communicate with 
both the Company and the Office regarding the Monitor’s evaluation of the 
Company’s progress in adjusting Company conduct as necessary to fulfill DPA 
requirements. Consistent with its DPA-mandated duties, the Monitor works with 
the Company in its adoption of certain compliance policies which, in the Monitor’s 
view, are instrumental in fulfilling the DPA requirements and obligations of the 
Company. I am pleased to draw the Subcommittee’s attention to a Wall Street 
Journal article of April 1 8, 2008, which quoted the Company as stating that it was 
“making big changes ‘to aggressively reduce potential or perceived conflicts of 
interest inherent in consulting relationships between the industry and healthcare 
professionals”’ and stated that “[sjurgeons and Wall Street Analysts have already 
been seeing signs of change from [the Company].’’ See Exhibit G. 
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Prosecutors are in a unique position to assess the gravity of the prior wrongdoing 
of a given corporate defendant and should thus be allowed to establish the 
duration of a given deferred prosecution agreement to properly address such 
conduct. A cookie-cutter approach to deferred prosecution agreement terms 
across corporate defendants would not address the difference in the alleged 
wrongdoing, the complexity of the legal issues and remedies, the complexity of 
the corporate structure and the pervasive nature of the conduct. Certain 
companies may need more time to bring their operations into compliance while 
others may need less. However, in all cases, and contrary to the contention in 
question 1 that a deferred prosecution agreement may be likened to a “contract 
of adhesion,” it is my understanding that the duration of a deferred prosecution is 
a negotiated element of any agreement and one that many corporate defendants 
seek to adjust during the negotiation process prior to execution. 

It is also worthwhile to note that, while the monitorship will expire in 1 8 months by 
the terms of the DPA, the Company will undergo an additional three and a half 
years of supervision by certain other regulatory agencies pursuant to the other 
agreements it executed along with the DPA in September 2007, most notably the 
Corporate Integrity Agreement, dated September 27, 2007, by and among the 
Company. Zimmer Holdings, Inc. and the Office of Inspector General of the 
United States Department of Health and Human Services. It is my hope that at 
the expiration of the DPA period the Monitor will have overseen a comprehensive 
reinvigoration of the Company’s practices that are in full compliance with the 
terms of the DPA. 
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13 What is the best way to select independent monitors for prosecution 
agreements? 

According to my understanding, during the past year, the Department of Justice 
has been reviewing the use of deferred prosecution agreements and non- 
prosecution agreements as well as the appropriate selection criteria of corporate 
monitors. In March 2008, the Department of Justice released a memorandum 
from Acting Deputy Attorney General Craig S. Morford entitled “Selection and 
Use of Monitors in Deferred Prosecution Agreements and Non-Prosecution 
Agreements with Corporations.” See Exhibit H. Under such guidelines, monitors 
are to be chosen by a committee and approved by the office of the deputy 
attorney general, in my view, these guidelines provide a process for United 
States Attorneys to follow in recruiting and selecting corporate monitors for a 
specific defendant company. By providing this structure, prosecutors will be able 
to focus their time and energy on ensuring that corporate defendants rectify 
previous alleged malfeasance rather than addressing issues associated with 
selecting monitors. I believe in transparency and hope that a deliberative 
process of selecting monitors will ensure that monitors with experience and 
qualifications are chosen. 

I remain concerned, however, that a cookie-cutter approach to the selection of 
monitors may ultimately impair the public interest. It is important that monitors be 
particularly suited to the specific array of issues of a given case presented for 
deferred prosecution. For instance, I am aware of a proposal that would require 
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Responses to Post-Hearing Questions submitted by the Honorable Linda T. 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law to Tim- 
othy L. Dickinson, Paul, Hastings, Janofsky, & Walker, LLP, Washington, 
DC 
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May 5, 2008 

VIA EMAIL 


Ms- Linda). Sanchez 

Chair, Subcommittee on Commercial and Administtative Law 

United States House of Representatives 

Committee, on the Judiciary 

2138 Rayburn House Office Building 

Washington, DC 20515 6210 

Re; Follow-up to hearmg on March 1 1 , 2008 

Dear Chairwoman Sanchez: 

Thank you for your letter of April 7, 2008. It was my honor to participate in the hearing, 
and T am happy to expand upon my testimony as pet your request. 

1, Please explain the process where you were appointed to monitor Monsanto 
Company and Delta and Pine Land Company. 


1 do not have any specific information regarding how ihe selection process was 
detennined. Monsanto (“the Compan/’) intcrview-cd me, and subsequently informed me 
hliat. I had been selected. When. Ddta & Pine Land Company entered into a. deferred 
prosecution agreement prior to its acquisition by Monsanto, 1 was asked to become the 
monitor for that entity as w^U. 

2. Who is tasked vrith “monitoring the monitoF^ ie who ensures tliat you complete 

al l of vour responsibilities under the deferred prosecution agreement? 


From my experience, the Fraud Section of the Department of Justice (“the 
Department’") proHdes oversight of the monitor, as docs personnel at the Securities and 
Exchange Commission (“SEC”), if a consent order has been entered in an action brought 
by the SEC. 

The Department’s memomndum eiilitled, “Selection and Use of Monitors in 
Deferred Prosecution Agreements and Non-Prosecufion Agreements with Corporations,” 
dated March 7, 2008 (the “Department’s Memorandum”) at least partially addresses tliis 
issue by requiring communication among the Government, the defendant coiporation and 
the monitor. The Departments Memorandum also states that, periodic written repo.its by 
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the monitor to the Govemmenr and the coiporation. may be appropriate in some cases. I 
agree with tliis approach. Ultimately, the integiily of the monitor is probably the best 
assurance dial the monitor’s duties will be carried out properly and in accordance with the 
applicable DP A. 


3, 


On i.he day befor<^ this liparing the Department released a memorandam entitled. 
•'‘Selection and Use of Monitors in Deferred Prosecution Agreements and Non_ 
Prosecution Agreements with Corporations.” 


Dneg rhi^ memotandum address the problems with selection and use of monit ors 
in defei-red and non-prosecution agTCcments? Please explain. 


Tn rny opinion, tlie Department’s Memorandum will markedly improve the 
process for selecting monitors; however, 1 w'ould recommend revisions in the following 
three areas: (a) criteria for determining the circumstances justifying imposition of a 
monitor; (b) the process for selecting a monitor; and (c) the qualifications requked of a 
monitor. 


Criteria for determining the circumstances justifying imposition oLa 
monitor . 


'fhe Department’s Memorandum does not include any specific principles 
regarding the circumstances in which imposition of a monitor is appropriate. The only 
reference to that issue is in the introduction, which includes the following statement: 

“A monitor should only be used where appropriate given the foots and 
circumstances of a particular matter. I"or example, it may be appropriate to use a 
monitor where a company docs not have an effective internal compliance 
program, or where it needs to establish necessary internal controls. Conversely, in 
a situation where a company has ceased operations in the area, whete the criminal 
misconduct occurred, a monitor may not be necessary.” 

Wliile I generally agree with this statement, I would lecommend that the Department 
elaborate further on the appropriate circumstances for the imposition of a monitor. As I 
stated in my testimony on March 11, 2008 before the. Subcommittee on Commercial and 
Administrative J/aw, I would favor the imposition of a monitor under narrow 
circumstances, such as when a company has elected not to establish a comprehensive 
compliance program or where there has been a fundamental breakdoum in a company’s 
mtemal cont.rols or compliance program that the company has not adequately addressed 
itself. With this standard, since there is usually a significant time period from the initial 
stages of most cases to their eventual disposition, the Department would be able to assess 
how a company responded to any apparent inadequacies following discovery of a 
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violation. If a company had undeitaken aggressive and comprehensive remedial actions 
bv the rime of settlement, the Department might not deem a monitor necessar^^ This 
type of clearly defined criteria for imposing a monitor would help ensure consistent 
treatment of corporate defendants and would encourage companies to undertake 
immediate aggressive remedial measures following discover)- of a violarion. 

b. The process for selecting a monitor . 

The 1 >q>ariment's Memorandum outlines a reasonable process for approving the 
selected monitor, but I would take issue -ttrith tire provision that “diere is no one method 
of selection that should necessarily be used in every case.” The Department’s 
Memorandum states that either the corporation may select a monitor candidate or, based 
on the facts of the case, the Department could “play a greater role in selecting the 
m.onitfir.” I would recoinmend that the defendant company always be permitted to select 
a pool of at least three candidates, to intenriew those candidates, and to select its preferred 
candidate from that pool. The Department, of course, would approve the final selection 
in accordance ixith the procedure outlined in the Departmenfs Memorandum. If deemed 
ncccssar)', the Department also could approve the pool of candidates before the company 
selects its preferred candidate, 

I believe the value of this process would be .substantial. First, it would allow the 
company to consider the experience and expertise of various candidates, including 
different proposed approaches to tlie monitoring activities. Second, the company might 
take more o-vt^iership in the changes to its practices required by the monitor, winch 
hopcfiilly would result in a robust compliance program effectively implemented that 
would endure beyond the tenure of the monitor. Third, the company could consider the 
personality and working style of various candidates to ensure a good “fit” with the culture 
of the company and, thus, positive working relationship benveen the monitor and 
company. ADowing the company to make the initial choice of its momtor is hlcely to yield 
a more successful, monitorsliip from all perspectives and add value to a company’s 
compliance program. In addition, the government’s ability to exercise a veto would 
ensure that the monitor possesses the requisite skills and integrity to properly execute his 
or her duties without any criticism as to the appointment process. Thus, I would not 
favor any process in which the Department could simply impose a monitor of its choice. 

c. Th e qualifications requite d of a monitor . 

As I stated during my testimony, it is my view that anyone who a company w«.>uld 
{>topose as its monitor should have the requisite demonstrated expertise sucli lliat the 
government and the public can be assured that the monitor’s duties will be carried our in 
an effective manner. While the Department’s Memorandum states that a monitor must be 
selected “based on the merits” and should be “highly qualified and respected,” the 
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memorandum pro\ddes no real guidance as to the other qualifications that should be 
required. I would recommend that anyone selected as a monitor should be a widely 
identified expert in tire relevant substatilive area at issue in die underlying case. 
Determination of whether an iirdividual is an expert in a given subject area could be based 
on a number of factor's, inclnding number of years in practice, written publications and 
oral presentations, and the opinion of known practitioners. I would not, liowever, 
endorse a system in which a monitor is chosen purely by integrity and respect, but without 
a thorough demonstrated expertise in the relevant law underpinning the monitorship. 


4. 


Wha t other guidelines shf>uld tlie Department issue reparding deferred and non- 
prosecution agreements? Please explain. 


Duties of the Monitor 


I would recommend that the Department issue additional guidelines regarding the 
scope of a monitor’s duties. Tire Department’s Memorandum states that the scope of a 
monitor’s duties should be tailored to the facts of each case. I agree -with this statement 
but would recommend that, in eacli case, tlie Department and rrionitor agree on a scope at 
an early stage in the monitorship. Providing a written scope at this lime ensures that the 
issues of interest to the Department are addressed and also ensures that the mcjniiot and 
company remain true to the pte-defined scope and budget and avoid miscominunication. 

Again, 1 thank you and the Committee for the opportunity to submit my views 
and I remain available for fnrther consullation as your Conrmittee deems appropriate. 


Respectfully submitted, 

Timothv^^Dteiinson 

ofPAUL, HASTINGS, JANOFSKY &\VAIXER LLP 
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Responses to Post-Hearing Questions submitted by the Honorable Linda T. 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law to the 
Honorable David E. Nahmias, The United States Attorney’s Office North- 
ern District of Georgia, Atlanta, GA 


Questions for the Record Posed to 
U.S. Attorney David E. Nahmias 
House Committee on the Judiciary 
Subcommittee on Commercial and Administrative Law 
Hearing on 

“Deferred Prosecution: Should Corporate 
Settlement Agreements Be Without Guidelines?” 

March 11. 2008 

Obestiohs From Chairwoman Linda Sakchez 

1. Please describe the monitor selection process in the Zimmer case. 


Response : 

The following describes the monitor selection process that was used not only for the 
deferred prosecution agreement (DP A) between the United States Attorney’s Office (USAO) for 
the District of New Jersey and Zimmer, Inc., but also for the DP As with Depuy Orthopaedics, 
Inc., Biomet Inc., and Smith & Nephew, Inc. and the non-prosecution agreement (NPA) with 
Stryker Orthopedics, Inc. These five agreements were announced together on September 27, 
2007, and are known collectively as the "hip and knee replacement industry cases.” 

With respect to each corporation, the USAO attorneys involved in the matters, including 
the Assistant United States Attorneys (AUSAs) handling the criminal investigations, supervisory 
AUSAs (who included the USAO’s Ethics Advisor), and the United States Attorney, informally 
met over a period of time to discuss what type of monitor was needed based on the facts and 
circumstances of each case. The USAO also met with counsel for each corporation to discuss 
their views on the necessary qualifications for its monitor. The USAO next developed a list of 
potential monitor candidates for the corporations, and ultimately decided that Mr. Ashcroft was 
the most appropriate candidate for the Zimmer DP A. The USAO proposed a monitor to each 
corporation approximately two weeks before the agreements were executed, asking each 
company to meet with and interview its proposed monitor and then report back to the USAO. 

The companies were advised that, if they objected to their proposed monitor, the USAO would 
consider proposing a different monitor. All of the corporations, including Zimmer, interviewed 
their proposed monitors and informed the USAO that the monitors were acceptable before the 
agreements were executed. 

(a) Who, besides former Attorney General Ashcroft was considered for the 

appointment? 

Response : Other names under consideration for the five monitorships included other former 
New Jersey Attorneys General, other former United States Attorneys, other former United States 
Attorneys General, a former career Assistant United States Attorney, and a former FBI Special 
Agent-in -Charge. Several of the corporations also suggested persons that were considered by the 
USAO. 
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(b) Was there public notice or bidding prior to the appointment? 


Response : 

No. As is often the case with corporate DPAs and NPAs, the USAO was in the 
midst of an ongoing criminal investigation and could not appropriately have disclosed to 
the public specific information on the investigation. Public disclosure also could have 
upset the delicate, ongoing, multilateral negotiations to resolve these matters through four 
DPAs and an NPA. 

(c) Would the selection process in the Zimmer case comply with the 
guidance issued publicly by the Department on March 10, 2008? 

Response : 

The guidance issued to federal prosecutors by Acting Deputy Attorney General 
Craig S. Morford on March 7, 2008 (about five months after the hip and knee 
replacement industry DPAs and NPA were entered), entitled Selection and Use of 
Monitors in Deferred Prosecution Agreements and Non-Prosecution Agreements with 
Corporations (the “Monitor Principles”), provides nine principles regarding monitors in 
corporate NPAs and DPAs, including one on selection. The principles were the result of 
a review of best practices in numerous cases involving monitors fi'om around the country 
over the past 15 years, as well as case law and commentary on these issues. The 
principles are thensfore forward-looking, to be applied in future cases, and no one case 
handled before the Monitor Principles were promulgated could be expected to corrform to 
all of its terms. 


(d) The guidance issued indicated that “Government attorneys who 
participate in the process of selecting a monitor shall be mindful of 
their obligation to comply with the conflict-of-interest guidelines set 
forth in 18 U.S.C § 208 and 5 C.F.R. Part 2635.” Do you believe Mr. 
Christie violated laws or regulations when he appointed Mr. Ashcroft 
as a monitor in the Zimmer case? Please explain. 


Response : 

No, we do not believe that Mr. Christie violated any conflict-of-interest law or 
regulation with respect to the selection of Mr. Ashcroft as the monitor in the Zimmer 
case. The conflict rules referenced in the Monitor Principles are well understood and 
applied routinely in the work of United States Attorneys and other federal prosecutors. 
We do not believe that there was any financial relationship between Mr. Christie and Mr. 
Ashcroft, or that their personal relationship was of the type that would have required 
recusal. 
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2. Please describe the monitor selection process for the four other 
monitors appointed to oversee the orthopedic device makers that 
entered into deferred or non-prosecution agreements with the U.S. 
Attorney’s Office in New Jersey. 

Response : 

Please refer to the answer to question 1 above. 

, 3. How were the fees determined for the monitoring contract in the 

Zimmer case and the four other related cases? 

Response : 

The fees for the monitors in the five hip and knee replacement industry cases were 
negotiated between each corporation and its monitor. The US AO played no role in 
detennining the fees and was not provided a copy of the contracts between the 
corporations and their monitors. 

(a) In your view, are the fees of $52 million for 18 months of 
monitoring in the Zimmer case appropriate? 

Response : 

The $52 million figure was Zimmer’s high-end estimate of the monitor costs; the 
company’s low-end estimate was about half that amount, approximately $28 million. Not 
knowing all of the details of the fee arrangement, including the exact type and quantity of 
searvicos to be performed and the rates to be charged by specific members of the monitor 
team, it is impossible to express a definite view on this question. As noted above, the 
USAO played no role in determining the fees and was not provided a copy of the 
contracts that were negotiated between the corporations and their monitors. 

(b) Will the Department issue guidelines on how fees should be 
determined? 


Response : 

Fees liave typically been negotiated between the monitor and the corporation that 
will pay the fees, and the Department has not been a party to those arrangements. 
However, the Department will continue to identify and promote best practices for the use 
of deferred and non-prosecution agreements. In the event that this analysis identifies best 
practices on the topic of monitor fees, the Department will consider adopting additional 
principles. 
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4. Besides the appointment of former Attorney General Ashcroft in the 
Zimmer case, what other former high-level Department employees 
have been selected as monitors? 

Response : 

With its letter to Chairman Conyers, dated May 15, 2008 (a copy of which is 
attached), the Department enclosed 85 corporate DPAs and NPAs and, where a monitor 
was provided for in those agreements, provided the Committee with a list identifying the 
monitors. 1 am familiar with some of the monitors listed as being former United States 
Attorneys and/or Assistant United States Attorneys, but others listed may also have 
served in those roles or in senior positions at Main Justice. 

(a) What are/were their compensation arrangements? 


Response : 

In all of the corporate DPAs and NPAs we have collected, the fees were agreed 
upon by the monitor and the corporation, and the Department was not a party to those 
arrangements. 


(b) Please explain Attorney General Mukasey’s consideration to 
become a monitor. 


Response: 


The corporation initially recommended several candidates for the potential 
monitorship to the Department component handling the investigation. The Department 
component interviewed those candidates, but wanted to see a broader range of candidates. 
One additional candidate, whom the Department component interviewed on June 7, 2007, 
was Michael Mulcasey, who at the time was a partner at Patterson, BeLmap, Webb & 
Tyler and the retired Chief Judge of the United States District Court for the Southern 
District of New York. The corporation also proposed additional candidates, and the 
Department component continued to interview candidates through October 2007. On 
September 17, 2007, Judge Mukasey was nominated to be Attorney General. As a result, 
he was no longer considered a candidate for this monitor position. 


5. On January 10, 2008, Chairman Conyers, Congressman Pascrell, and 
I sent a letter to Attorney General Michael Mukasey requesting 
information about the Department’s utilization of deferred 
prosecution agreements. It has been three months since our request 
and we have yet to receive a response. 
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(a) When will we receive the requested material? 

Response : 

The Department sent a letter responding to your request on May 15, 2008. 

(b) Will we also receive the names of all independent monitors, how 
they were selected, and which U.S. Attorney or Department official 
provided input on the selection? If not, we request that the 
Department provide this material. 


Response : 

By letter dated May 15, 2008, the Department provided tlie Committee with 
copies of 85 corporate DPAs and NPAs and, where a monitor was used in those 
agreements, with a list identifying the monitors. We have not collected information on 
how each of those monitors was selected, although that process is occasionally set forth 
in the agreements and my written statement provides an overview of various methods that 
have been used. Going forward, the monitor selection process in all corporate DPA and 
NPA cases will follow Principle 1 of the Monitor Principles. 

6. The deferred prosecution agreements entered into by U.S. Attorney 
Christopher Christie with five medical device companies called for a 
$311 millicm settlement and the hiring of monitors by each company 
to mstall a new set of ethics and better business practices. However, 
the deal also allowed each company to avoid criminal charges of 
conspiracy and to avoid admitting wrongdoing. Since no judicial 
oversight is required of these agreements, how can the public be 
assured that Mr. Christie was able to obtain the strongest deal 
possible for these acts of large-scale Medicare fraud? 

Response : 

The DPAs in the hip and knee replacement industry cases did not include 
monetary settlements; however, the four companies that entered DPAs did pay a total of 
$3 1 1 million pursuant to their related Civil Settlement Agreements. The four 
corporations that entered DPAs did not avoid criminal charges. A criminal complaint 
against each corporation was filed in the United States District Court for the District of 
New Jersey. Prosecution of those conqrlaints has been deferred pursuant to the DPAs, 
but the charges are still pending, in addition, there was judicial review of both the 
criminal complaints and the DPAs by a United States Magistrate Judge, who approved 
deferring prosecution of the complaints after reviewing the complaints and the DPAs, all 
of which are on file with the court. 

One corporation, Stryker Orthopedics, inc., was the first of the hip and knee 
replacement industry companies to volmitarily cooperate in the USAO investigation. 
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Due to its cooperation, Stryker entered a non-prosecution agreement, under which 
Stryker is required to implement all of the reforms imposed on the four corporations that 
entered DP As, including 1 8 months of monitoring, but did not have a criminal complaint 
filed against it, Stryker did not enter a civil settlement and was not released from any 
civil liability. 


(a) Did Mr. Christie have this deal approved by any of his superiors at 
the Department of Justice? If so, who approved the deal? 


Response : 

The US AO was not required to obtain approval from Main Justice to enter the 
criminal DP As and NPA. The Civil Settlement Agreements were approved by the 
appropriate Department officials for such civil settlements, 

(b) Is there anyone, at any level, at the Department of Justice or in the 
courts that has the ability to supervise such agreements to ensure that 
a just settlement was reached? 


Response : 

The United States Attorney or Department component head whose office handles 
a corporate criminal case is responsible for supendsing a DPA or NPA that resolves the 
matter, just as he or she would be responsible for supervising a declination of or a charge 
and pica agreement in such a case. A deferred prosecution agreement and the related 
criminal charging document are also typically filed with the appropriate court, which 
approves deferral of the prosecution. 

7. When, if ever, should a non-prosecution agreement rather than a 
deferred prosecution agreement be used? 


Response : 

Like all charging decisions, the decision to enter into a non-prosecution 
agreement is based on application of the law and Department policy to the facts and 
circumstances of the particular case. In this context, key Department policies are the 
Principles of Federal Prosecution and the Principles of Federal Prosecution of Business 
Organizations. The spectrum of charging options ranges from declination to iion- 
prosccution agreement to deferred prosecution agreement to pre-indictment plea 
agreement to indictment, and the decision regarding which option to pursue is very case- 
specific, as it is in cases involving individuals. 

(a) Are you troubled that non-prosecution agreements do not involve 
the courts at any stage of the process? Please estplain. 
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Response : 

No. Unlike deferred prosecution agreements, non-prosccution agreements do not 
involve the filing of criminal charges with a court, which is the event that gives the court 
jurisdiction over a criminal case. 

8, According to The Washington Post, in the Zimmer monitorship, Mr, 
Ashcroft had to use considerable time “to prepare for the assignment 
and learn more about the business.” Should a monitor have to use 
considerable time to prepare for the assignment and learn more about 
the business? 

Response : 

The Department believes that a monitor should be a highly qualified and 
respected person or entity based on suitability for the assignment and all of the 
circumstances of the case, a position now memorialized in the Monitor Principles. 
However, the fact that the monitor is respected and highly qualified in terms of general 
knowledge about relevant legal issues, compliance programs, etc., does not mean that the 
monitor will come to the assignment with an intimate knowledge of the misconduct that 
led to the DPA or NPA or the inner workings of the particular corporation. Thus, it 
would not be unusual for a monitor to take some time to prepare for the assignment and 
learn about the corporation and issues involved. I believe other witnesses at the hearing 
also addressed this issue. 

9. What should the role of the Corporate Fraud Task Force be in 
coordinating implementation of these agreements? 


Response : 

The President created tire Corporate Fraud Task Force (CFTF) in July 2002 to 
coordinate and oversee all corporate fraud matters under investigation by the Department 
of Justice and to enhance inter-agency coordination of regulatory and criminal 
investigations. The CFTF, which is chaired by the Deputy Attorney General, has been 
very successful in these areas; in our ongoing efforts to identify and promote best 
practices for the use of deferred and non-prosecution agreements, the Department may 
continue to look to the CFTF for input and ideas. However, the CFTF is not an 
operational entity and is not responsible for the investigation or prosecution of particular 
cases. Responsilrilitj' for implementing a NPA and DPA rests with the USAO or 
Department component that entered the agreement. 

10. What should the standards be for deeming an agreement successfully 

completed? 
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Response : 

The non-prosccution or deferred prosecution agreement itself sets forth the 
obligations expected to be successfully completed by each party during the term of the 
agreement, as negotiated by the parties based on the facts and circumstances of the 
particular case. 


11. Will guidelines address whether agreements should give prosecutors 
unilaterai authority to declare an agreement breached? 


Response : 

The Department ■will continue to identify and promote best practices for the use of 
deferred and non-prosecution agreements. In the event that this analysis identifies best 
practices on the topic of breach, the Department will consider adopting additional 
principles. 

12. Will Department guidelines address the circumstances under which 
monitors are necessary? 


Response : 

The Monitor Principles provide some guidance in this area: 

A monitor’s primary responsibility is to assess and monitor a corporation’s 
compliance with the terms of the agreement specifically designed to 
address and reduce the risk of recurrence of the corporation’s misconduct, 
and not to further punitive goals. A monitor should only be used where 
appropriate given the facts and circumstances of a particular matter. For 
example, it may be appropriate to use a monitor where a company does 
not have an effective internal compliance program, or where it needs to 
establish necessary internal controls. Conversely, in a situation where a 
company has ceased operations in the area where the criminal misconduct 
occurred, a monitor may not be necessary. 

In negotiating agreements with corporations, prosecutors should be 
mindful of both; (1) the potential benefits that employing a monitor may 
have for the corporation and the public, and (2) the cost of a monitor and 
its impact on the operations of a corporation. 

See Monitor Principles, Introduction. In addition, the Department will continue to 
identify and promote best practices in the use of deferred and non-prosecution 
agreements. In the event that such analysis identifies best practices on the topic of when 
to use a monitor, the Department will consider adopting additional guidance. 
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13. Will guidelines address the duties of monitors, and to whom are they 

owed? 


Response : 

Section III of the Monitor Principles, Scope of Duty (Principle 2-7), addresses the 
duties of monitors and to whom they are owed. In addition, the Department will continue 
to identify and promote best practices in the use of deferred and non-prosecution 
agreements. In the event that such analysis identifies best practices on these topics, the 
Department will consider adopting additional guidance. 

14. Will guidelines address whether monitor reports will be made public? 


Response : 

Principle 5 of the Monitor Principles discusses periodic written reports by the 
monitor, but does not address whether such reports should be made public, which would 
raise a number of concerns. The Department will continue to identify and promote best 
practices in the use of deferred and non-prosecution agreements. In the event that such 
analysis identifies best practices on the topic of whether or not to make monitor reports 
public, the Department will consider adopting additional guidance. 

IS. Will guidelines address the implementation of these agreements? 


Response ; 

The Monitor Principles address implementation of corporate NPAs and DP As in 
various respects. In addition, the Department will continue to identify and promote best 
practices in the use of deferred and non-prosecntion agreements. In the event that such 
analysis identifies best practices on the topic of implementing agreements, the 
Department will consider adopting additional guidance. 

16. Will guidelines address the amounts set in agreements for payment of 
tines and restitution? 


Response : 

The calculation of fines, penalties, and restitution is very case-specific. 
Nevertheless, the Department will continue to identify and promote best practices in the 
use of deferred and non-prosecution agreements. In the event that such analysis identifies 
best practices on the topic of fines and restitution, the Department will consider adopting 
additional guidance. 

17. When will these guidelines be completed? 
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Response : 

The Acting Deputy Attorney General signed the Monitor Principles on Friday, 
March 7, 2008, and the guidance was formally issued on Monday, March 10, 2008. 

18. Who will be involved in drafting guidelines? WiU the U.S. Attorneys 
Offices have input during the process? Will past monitors have 
input? Will regulatory agencies that are members of the Corporate 
Crime Task Force have input? 

Response : 

Representatives of all of these groups had input in the process that resulted in the 
Monitor Principles. 
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Responses to Post-Hearing Questions submitted by the Honorable Linda T. 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law to the 
Honorable George J. Terwilliger, III, Esquire, White & Case, LLP, Wash- 
ington, DC 


United States of America 
House of Representatives 
Committee on the Judiciary 

Subcommittee on Commercial and Administrative Law 

Response of George J. Terwilliger III 
To Question for the Record from Chair Linda Sanchez 

Arising from March 11, 2008, Hearing: 

Deferred Prosecution: Should Corporate Settlement Agreements Be Without Guidelines? 


In your written testimony, you indicate that the selection of monitors should be 
transparent and subject to layered review. From your knowledge of Mr. Ashcroft’s 
appointment in the Zimmer case, did his appointment meet this criteria? 

Respectfully, as 1 did not participate in the appointment of Mr. Ashcroft in the 
Zimmer case and do not otherwise have knowledge of the circumstances of the 
selection, I am not able to provide a substantive response to this question. 

In your view, would the monitor selection process in the Zimmer case comply 
with the guidance issued publicly by the Department? 


Please see my response above. 
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Responses to Post-Hearing Questions submitted by the Honorable Linda T. 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law to 
Brandon Garrett, Professor, University of Virginia School of Law, Char- 
lottesville, VA 


Responses to Question for Professor Brandon Garrett 
from Chairwoman Linda Sanchez 

April 28, 2008 


I thank Chairwoman Sanchez and the Subcommittee for the opportunity to present 
my research at the hearing on March 1 1 . I also thank you for these thoughtful follow-up 
questions. Below are responses. Please let me know if 1 can be of any further assistance 
as your Subcommittee continues to consider these important issues. 

1. How would judges review agreements if there was greater Judicial oversight? 

Judicial review of the approval, implementation and termination of organizational 
deferred prosecution agreements would likely be fairly deferential and limited, but 
nevertheless critical to ensuring transparency, legitimacy and to prevent any potential 
abuses regarding such agreements. 

The Speedy Trial Act currently requires judicial approval of any deferral of 
prosecution, but legislation could address issues unique to the organizational context. A 
court asked to approve a deferred prosecution agreement would likely examine whether 
agreements generally serve the interests of justice and the purposes of the Sentencing 
Guidelines, as a court would do when examining a plea agreement. 1 discuss such 
deferential review in "Structural Reform Prosecution," 93 Va. L. Rev. 853, 919-25 
(2007). 


During the implementation of an agreement, a court could similarly review 
reports regarding the monitor’s progress, resolve any disputes concerning the scope and 
progress of implementation, and make selected information available so that the public 
knows whether the goals of an agreement were achieved. 

Further, federal courts may currently lack the authority to enjoin an arbitrary 
prosecution declaration of a breach. See id. at ITT.B.3. Courts could be provided with 
that authority to adjudicate, pre-indictment, any dispute regarding a breach. 

2. How can we know if the compliance programs adopted nnder these agreements 
are working? 

Where prosecutors do not make any effort to publicize whether the sought-after 
compliance was obtained, we do not now know whether these agreements succeed in 
achieving their goals. Legislators, scholars and the public would be better able to judge 
the process if information was available in the form of monitor’s reports. Those reports 
could include information concerning what steps were taken to supervise the 
implementation of a compliance program during an agreement. Better yet, if reports are 
addressed to a court that oversees the compliance process, the public may have further 
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assurance that meaningful compliance is being conducted. As to the broader question 
whether the remedies adopted are effective, the public can only begin to assess whether 
remedies succeed over time with access to meaningful information regarding the 
implementation of these remedies. 

3. Why are prosecution guidelines especially important in the context of 
organizational prosecutions? 

As I noted in my testimony, little guidance exists regarding the structure of the 
remedies included in organizational agreements and the implementation of those 
remedies. Organizational prosecutions can arise from broadly framed criminal statutes 
for which firms may then be held responsible under a broad respondeat superior standard. 
Organizational prosecutions that result in deferred prosecution agreements raise even 
more complex issues regarding remedial measures appropriate to prevent future 
misconduct and then how to implement those remedies. Guidance could assist 
prosecutors and firms as they negotiate and implement compliance measures. 

4. How can prosecution guidelines be useful even if they are not hinding? 

Guidelines promulgated by the Department of Justice are internally binding but not 
enforceable. Though not enforceable, guidelines serve to promote consistency across the 
U.S. Attorney’s Offices. In addition to promoting uniformity, guidelines provide notice to 
firms and help them structure their compliance efforts. The Holder, Thompson, McNulty and 
now the Morford Memoranda all provided critical guidance to industry and prosecutions. 

The DOJ should be applauded for its ongoing efforts to define best practices in this area. Of 
course, the utility of any particular set of guidelines depends on whether they provide 
sufficient clarity and whether the policies adopted are sound. 

5. Why is it so important to many corporations to avoid an indictment? 

An indictment may have several consequences including regulatory prohibitions, 
debarment, or revocation of licensing. See, e.g. 48 C.F.R. § 9.406-2(a) (1998) (providing 
for debarment and suspension from government contracts or subcontracts during criminal 
prosecution). Even firms without extensive reliance on government contracts or licensing 
may suffer severe reputational effects from an indictment. See Pamela H. Bucy, Organiza- 
tional Sentencing Guidelines: The Cart Before the Horse, 71 Wash. U. L.Q. 329, 352 (1993) 
(“In some instances adverse publicity alone can cause corporate devastation.”). For some 
firms and for some criminal matters, however, neither an indictment nor a conviction has 
such a devastating effect. For example, some firms have pleaded guilty to criminal offenses 
without substantial adverse effects. 

6. On the day before this hearing, the Department released a memorandnm 
entitled, “Selection and Use of Monitors in Deferred Prosecution Agreements and 
Non-Prosecution Agreements with Corporations.” 

Does this memorandum address the problems with selection and use of monitors in 
deferred and non-prosecution agreements? Please explain. 
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The new procedures forbid unilateral prosecutorial selection of monitors and 
provide for conflict checks and vetting of monitors by prosecutors. However, those 
guidelines neither require public notice of a monitor position nor judicial approval of the 
person selected, both of which would alleviate any perception of partiality in the selection 
of monitors. 

What other guidelines should the Department issue regarding deferred prosecution 
and non-prosecution agreements? Please explain. 

The new memo addresses a limited set of issues concerning the selection and 
certain duties of monitors. That memo does not address the structure of the remedies 
included in the agreements themselves or their implementation, except to discuss the 
duties and responsibilities of monitors. 

A host of additional issues could and should be addressed in additional guidelines, 
including: what types of remedies the agreements should include; when should 
compliance programs be established and what types should be adopted, including 
whether they should satisfy the Organizational Sentencing Guidelines requirements; what 
constitutes a material breach of an agreement and who adjudicates any alleged breach; 
what fines or restitution should be appropriate; which aspects of the implementation 
process should be make public; guidance on joint involvement of regulatory agencies and 
division of responsibilities; and defining cooperation with any ongoing criminal 
investigations, including the nature of that cooperation, responsibilities of the entity and 
employees, and the length of such an obligation. 

Finally, T have recommended that a guideline be adopted advising against the use 
of non-prosecution agreements in cases in which an ongoing compliance process is 
contemplated. Such cases are in the nature of a deferred prosecution, because they 
contemplate an ongoing compliance process, rather than just a prosecution decision not to 
prosecute. Thus, agreements calling for the establishment of compliance programs or 
retention of monitors, I have suggested, should involve some judicial oversight and 
should therefore be negotiated as deferred prosecution agreements rather than non- 
prosecution agreements. 

Absent such a guideline, substantial guidance is necessary on the circumstances 
when a non-prosecution agreement is justified versus a deferred prosecution agreement. 
Practitioners have noted that there appears to be little difference between the content of 
deferred prosecution and non-prosecution agreements, nor are the reasons clear why 
some cases receive one and not the other. 
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7. ... Do you believe Mr. Christie violated laws or regulations when he appointed 
Mr. Ashcroft as a monitor in the Zimmer case? Please explain. 

I do not have sufficient familiarity with federal conflict-of-interest rules, their 
interpretation, nor all of the facts concerning Mr. Ashcroft’s appointment. Thus, I have 
formed no opinion regarding the legality of Mr. Ashcroft’s appointment. 

As a general rule, however, as I described in my remarks to the Subcommittee, I 
believe that in the future, involving ajudge in the selection of monitors can help to avoid 
any appearance of partiality in the selection of the monitor. 
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Prepared Statement of James K. Robinson, former Assistant Attorney 
General for the Criminal Division, United States Department of Justice 


STATEMENT FOR THE RECORD OF 
JAMES K. ROBINSON 

FORMER ASSISTANT ATTORNEY GENERAL FOR THE CRIMINAL DIVISION 
UNITED STATES DEPARTMENT OF JUSTICE 

BEFORE THE 

UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON COMMERCIAL & ADMINISTRATIVE LAW 

DEFERRED PROSECUTION AGREEMENTS & INDEPENDENT MONITORS 

MARCH 11,2008* 


I. Introduction 

Chairwoman Sanchez and members of the subcommittee, T am pleased to offer my views 
on deferred prosecution agreements and independent monitors, and specifically H.R. 5086, the 
legislation recently Introduced by U.S. Rep. Frank Pallone, Jr. that would require new guidelines 
and judicial oversight of deferred prosecution agreements. 1 also want to thank you personally. 
Madam Chairwoman, for your attention to the issue of deferred prosecution agreements. While 
serving as the Assistant Attorney General for the Criminal Division of the Department of Justice, 
1 was honored to work with the Judiciary Committees of both the House and the Senate on many 
important criminal justice issues, and I am honored to address this important issue. A copy of 
my CV is attached to this Statement. 

My position as Assistant Attorney General from 1998 to 2001, my experience in private 
white collar criminal practice, and my appointment as the independent monitor for Time 
Warner’s wholly-owned subsidiary AOL (AOL Time Warner) in 2004 have familiarized me with 
all aspects of corporate deferred prosecution arrangements. When 1 became Assistant Attorney 
General in 1998, deferred prosecution agreements had only recently come to be used by 
prosecutors in the corporate context. In fact, prior to 1994, when the U.S. Attorney for the 
Southern District of New York entered into a deferred prosecution agreement with Prudential 
Securities, such arrangements, which originated in the Juvenile justice system, had been reserved 
largely for first-time offenders, including drug offenders, who might benefit from rehabilitation 
as opposed to incarceration. While I was at the Criminal Division, the Department of Justice 
promulgated and issued the Principles of Federal Prosecniion of Corporalions, referred to as the 
“Holder Memorandum” after then-Deputy Attorney General Eric H. Holder, Jr., in an attempt to 
provide guiding principles to channel prosecutorial decision-making in the corporate realm. The 
1999 Principles, which were subsequently slightly revised and re-issued in 2003 as the so-called 


At the time of the preparation of this Statement the Department of Justice had not yet issued the 
memorandum entitled "Seleetion and Use of Monitors in Deferred Proseeution Agreements and Non- 
Proseeution Agreements with Corporations.” 
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“Thompson Memorandum,” after then-Deputy Attorney General Larry D, Thompson, and again 
in 2006 as the “McNulty Memorandum,” after then-Deputy Attorney General Paul J. McNulty, 
form the backdrop for the recent investigations into corporate fraud, as well as to their 
resolutions in the form of deferred prosecution agreements and independent monitors. 

During my two-year term as the independent monitor for AOL Time Warner pursuant to 
that company’s deferred prosecution agreement with the United States Attorney for the Eastern 
District of Virginia and the Criminal Division for the Department of Justice, 1 saw first-hand the 
impact of such an arrangement on a company and its employees, and experienced personally the 
demands placed on a monitor and his or her staff. During that appointment, in 2005, two 
colleagues and I published an article entitled Deferred Prosecutions and the Independent 
Monitor in the Tn'I'HRNA I' lONM. Journal of Disclosurk and Govkrnanck, which discussed 
many of the same issues we are covering today. A copy of that article is attached to this 
Statement. In that article, my colleagues and I called for the Department of Justice to issue 
guidance on deferred prosecution agreements. 

Notwithstanding my earlier call for guidelines, and although 1 have no doubt that 
Representative Pallone’s bill is offered with the best interests of the Department of Justice, 
corporations and their shareholders, and the American public in mind, 1 believe the wisdom of 
some of the proposed legislation’s provisions merit careful examination from a law enforcement 
and a separation of powers perspective. 

11. Advantages and Disadvantages of Deferred Prosecution Agreements 

Corporate deferred prosecution agreements, and their adj unct, the Independent Monitor, 
have provided a useful third option to prosecutors, who previously had only two choices in 
dealing with corporate wrongdoing: bring charges or decline prosecution. In that system, the 
absence of middle ground led to problems for prosecutors and corporations alike. Prosecutors, 
through the use of deferred prosecution agreements, are now able to impose continued 
supervision and enforced remediation on corporations in appropriate cases. Likewise, 
corporations may submit to such sanctions to avoid the collateral consequences of prosecution, 
which, as we saw in the case of Arthur Andersen, can include the utter elimination of the entity. 
(I understand, however, that the Department of Justice was willing to consider a deferred 
prosecution agreement for Arthur Andersen, but Andersen declined.) Also, quite significantly, 
such arrangements benefit third parties including shareholders, by restoring confidence in their 
companies and encouraging investment more generally by strengthening the integrity of the 
markets, as well as the innocent coiporate employees who are often victimized twice - first by 
the criminal misconduct and then again by the prosecution that may result in lost jobs. 

Notwithstanding their benefits to prosecutors, corporations, and third parties, deferred 
prosecution agreements carry with them some disadvantages. One of these is the potential 
overuse of the option of a deferred prosecution agreement by prosecutors, particularly in 
situations where declination to prosecute is warranted. 

The threat of criminal prosecution, with its devastating consequences for corporations, 
gives prosecutors tremendous power to demand that a corporation agree to almost anything to 
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avoid prosecution. The bargaining power is not equal and without the careful and prudent 
exercise of prosecutorial discretion the very real danger exists that that power may be misused. 

Ironically, and perhaps inadvertently, the Principles of Federal Prosecution of 
Corporations, by drawing prosecutors’ attention to factors such as cooperation, remediation, 
compliance programs, collateral consequences, and recognizing that those factors might justify 
not charging a corporation, have had the effect of encouraging prosecutors to turn to alternatives 
to prosecution, including the deferred prosecution agreement, instead of simply declining to 
prosecute the corporation. Also, the obligations of a deferred prosecution agreement, and a 
monitorship in particular, carry with them enormous monetary costs (in addition to the penalties 
paid for the privilege of entering the agreement), that may cause companies to question whether 
the penalty associated with a guilty plea and conviction might be more economical for 
shareholders. Moreover, the long-term nature of a deferred prosecution agreement, under which 
a company is under ongoing compliance obligations and facing the imminent threat of 
prosecution for a period typically lasting two to three years, may lead to overdeterrence through 
interference with normal business practices. Not only must a company under a deferred 
prosecution agreement divert substantial resources in terms of money and time to its new 
compliance and monitoring obligations, but also, such close scrutiny may cause excessive 
trepidation in what otherwise would be routine exercises of business judgment and the taking of 
normal business risks. In other words, such agreements may wind up stifling companies’ 
growth, thereby harming shareholders and markets as a whole. 

In light of these pros and cons of deferred prosecution agreements, it is important to 
consider carefully whether any given situation involving alleged corporate wrongdoing warrants 
such an arrangement. Corporations benefit most from deferred prosecution agreements and 
independent monitors when they suffer from a culture that encourages pervasive criminal 
conduct that is not limited to select individuals operating in violation of company policy. If 
wrongdoing can be isolated to particular persons within a corporation, prosecution of those 
individuals and declination to prosecute the corporation may be the most appropriate course, 
despite the improper temptation for some prosecutors and law enforcement agents to improve 
their crime fighting statistics or to generate headlines. The Department of Justice itself 
recognizes the distinction between conduct and culture, as is evident in its treatment of future 
mergers, sales, or acquisitions of companies under deferred prosecution agreements. In such 
situations, the Department of Justice has imposed much less burdensome obligations on the 
acquiring company or successor corporation, including retaining or keeping a monitor only for 
the purpose of integrating the acquired company (still under a deferred prosecution agreement) 
into its compliance program, and then dismissing the compliance and monitor provisions of the 
agreement. Such modifications recognize that deferred prosecution agreements and monitors 
should only be used when a corporation really needs “training wheels” to assure implementation 
of robust compliance measures. 

111. Ideal DOJ Guidelines/Procedure 

Given the increasing use of deferred prosecution agreements and monitors by 
prosecutors, it is essential that the Department of Justice issue guidelines to promote consistency 
and impose appropriate oversight. Such guidelines would ideally address what would make a 
company eligible for a deferred prosecution agreement, the limits of the sanctions to be imposed 
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under those agreements, and what remains of the promise of declination to prosecute offered by 
the Principles of Federal Proseciftiofi of Corporations. As T explained earlier, although the 
Principles are used (and ironically seem to have given rise to) decisions to enter into deferred 
prosecution agreements, they largely address the prosecutor’s decision of whether to charge, and 
make only a single mention of deferred prosecution or diversion (in the context of encouraging 
or rewarding cooperation). In addition, the ideal guidelines would require approval by Main 
Justice for deferred prosecution agreements and monitors. Clearly the practice of entering 
deferred prosecution agreements has outpaced the policies governing them, and it is time to fill 
this policy void. 

What has resulted from the absence of guidelines is inconsistency and possible 
impropriety in both the use of the deferred prosecution option and the contents of such 
agreements. As the Committee is well-aware, recent events in the District of New Jersey have 
raised concerns about allowing individual United States Attorney’s Offices to control the 
deferred prosecution process. These concerns include imposing obligations on corporations that 
raise suspicions about possible pork barrel politics, as well as cronyism in the selection of 
independent monitors. Even absent such extreme consequences, pennitting disparate offices led 
by prosecutors having varying political or philosophical predilections to drive the deferred 
prosecution process creates the danger that corporate defendants, their shareholders, and the 
American public will be denied the benefit of a justice system defined by transparency, 
consistency, and fairness. Accordingly, I support the issuance of guidelines by the Department 
of Justice laying out: (1) when deferred prosecution is ideal (as opposed to declination or 
prosecution); (2) the process for selection of a monitor that avoids the cronyism perception 
problem, specifies reasonable fees, and obtains the most qualified persons (by listing specific 
ideal experience and credentials and creating a merit-based selection process); and (3) 
requirements for approval and oversight by Main Justice. 

Having served both as a United States Attorney ( Eastern District of Michigan, 1977- 
1980) and as the Assistant Attorney General of the Criminal Division (1998-2001), I understand 
that requiring Main Justice approval is a potential hot-button issue for prosecutors within the 
Department of Justice. There is always tension between Main Justice and the United States 
Attorney’s Offices about “centralized control” versus United States Attorney autonomy. 
Nevertheless, in a variety of important areas (e.g., tax and RTCO prosecutions), the wisdom of 
unifonnity and consistency achieved through Main Justice approval trumps the value of 
independence in ninety-three separate United States Attorney’s Offices. 

IV. Proposed Legislation 

1 applaud Representative Pallone’s interest in the area of deferred prosecution agreements 
and appreciate that his proposed bill aims to refonn a system that seems on occasion to suffer 
from inconsistency, or, in rare instances, even the appearance of impropriety. Therefore, I 
support the guidelines articulated in Section 1 of the proposed bill, which cover prospective 
guidelines to be issued by the Attorney General “delineating when United States Attorneys 
should enter into deferred prosecution agreements.” However, I do not support the proposed 
judicial approval of deferred prosecution agreements presented in Section 2 of the proposed bill. 
T believe that the consistency and integrity of agreements and associated monitorships can be 
achieved by requiring approval and oversight by the Criminal Division of Main Justice, instead 
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of the judiciary. Indeed, the decision whether to prosecute a corporation or to enter into a 
deferred prosecution agreement involves the careful exercise of prosecutorial discretion and, in 
my view, such a decision is not an appropriate one to be made or reviewed by members of the 
independent judiciary. Therefore, I believe that the guidelines and their oversight should be left 
entirely under the control of the Department of Justice. 

The Supreme Court has stated that “the Executive Branch has exclusive authority and 
absolute discretion to decide whether to prosecute a case.” Unifed Slates v. Nixon, 418 U S. 683, 
693 (1974). That authority naturally extends to situations where the Department of Justice 
decides to defer prosecution, as this modification only goes to the timing of the contemplated 
prosecution. Therefore, interposing the judiciary in the process of prosecutorial discretion 
presents separation of powers concerns, which have been recognized by federal courts of appeal. 
For example, the Fifth Circuit, reviewing a district court’s order to a United States Attorney to 
sign an indictment in line with a grand jury’s recommendation, stated in United States v. Cox, “Tt 
follows, as an incident of the constitutional separation of powers, that the courts are not to 
interfere with the free exercise of the discretionary powers of the attorneys of the United States 
in their control over criminal prosecutions.” 342 F.2d. 167, 171 (5th Cir. 1965)(t!u banc). The 
Third Circuit recently cited Cox in reversing a lower court’s judgment that enjoined the 
Department of Justice from indicting a corporation after an alleged breach of an immunity 
agreement because the lower court lacked the authority to employ such a remedy. See Slolt- 
Nielsen, S.A. v. United States, 442 F.3d 177, 187 (3d Cir. 2006). Such decisions are important to 
maintaining the appropriate balance of power among our three branches of government. 

In light of the constitutional concerns that the proposed new judicial authority would 
pose, and the Department of Justice’s unquestionable autbority to make decisions regarding the 
prosecution of criminal cases, 1 believe that it is within the Department’s powers, and therefore 
its obligation, to issue the appropriate guidelines regarding deferred prosecution agreements and 
independent monitors. 

It is with great sorrow that 1 acknowledge that the inclusion of a provision requiring 
judicial oversight of the prosecutorial process for deferred prosecutions likely arises from recent 
questions concerning the integrity and credibility of the Department of Justice. As the 
Committee may know, 1 have been quite vocal in the wake of the recent scandals at the 
Department of Justice under the leadership of former Attorney General Alberto Gonzalez and 
some members of his staff, and I have expressed my views about the need to restore the integrity 
and credibility of the Department. In particular, these concerns related to the Department’s 
ability to assure the public that when a criminal case is brought (or not brought), it is because an 
appropriate decision was made that was untainted by political influence. I feel similarly about 
the use of deferred prosecution agreements and independent monitors. But, I have not lost faith 
in our Justice Department, and 1 believe that institution remains stronger than the individuals 
who visit it in temporary political posts. I therefore believe that the Justice Department remains 
capable of exercising one of its core powers - making determinations about federal prosecutions 
- and that to impede that power through legislatively imposed judicial intervention would be an 
inappropriate and unwarranted response to momentary concerns about those temporary visitors. 
It is my hope that the Department of Justice will regain its credibility with Congress and that, 
through appropriate responsiveness to the legitimate oversight of Congress, the Department will 
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earn the right to perform its legitimate executive powers without the need for judicial review of 
prosecutorial decisions. 
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poration and mors' broadht within the 

business coniininnry." l.>espite tbe large 


nnniber of individuals charged since the 
Linron debacle, however, very few corpora- 
tions have been cnniinallA' prosecuted. Tims, 
perhaps inadvertenrly, the Prinapies, by 
draAA’iag prosecutors’ attention to a number 
ol lacters, s'.icii as cooperation, remediation, 
compliance 'p'.‘ograminc:s, collateral cc'ii se- 
quences and alternatives to prc'seciiuon,''^ 
and recognising that those factors might 
JustilA' not charging the corporation, had the 
effect of encouraging prosecutors to consider 
aits'rnativcs to criminal prosecution, includ- 
ing DPA.."'' 

This is not to say that cc'r|.iorafions have 
not been charged in the recent past. Over 
the past year alone, the TJS gos'ernment has 
charged corporations \Adth eiwironmental 
crimes,'*^ price fixing, fraud in fcdcrtii gnuit 
prcgraninies and violations of the bcreigii 
Corrupt Practices Act (rCPA).” DPAs, 
hoAA’CA-cr, have been used AA’itli more tre- 
quency recently to restslve a \A"idk: variety 
of cnminal investigations, ranging from 
accounting fraud to tax fraud to violations of 
the FCPAi. For example, the Enron Task 
Force entered into separate agreements AAhth 
the Canadian InipcriT Bank of Commerce 
(CIBC) and Merrill T yncii A: Co. after con- 
cluding that I'Kith had aided and abetted 
Enron's nianipiila.rion of separate tina.nciai 
repc'its. ■ Siniilarly, t!ie Department agreed 
to defer prosecution against America Online, 
inc. (AOL) and Bristol Myers-Squibb, both 
of which were alleged to have engaged in 
imprciper accounting to meet market expec- 
tations. In one matter, both sisies of a 
conspiracy to commit securities fraud, PNC 
ICI-C Corp. (PNC) and American Insurance 
Group (AIG), were given DPAs.'"' As noted 
abc've, KPMG T,T P receiitly entered into a 
DPA im’cls'ing its participation in designing 
and marketing fraudulent tax shelters.'' 
Finally, in the FCPA context, since 
I'iecember 2004, the Department has entered 
into DPAs AMith InVision Techitologies, 
Monsanto Company and Micrus S.A., all ol 
which are alleged to h.ive paid bribes to 
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foreign ofFiciuU to obt:iin bnsine^s. ' Fveii 
state prosecutors have joined in, with t!ic 
Attorney Cenerai of Oklahonna entering 
into a. deferred prosecution with MCI, 
Woi'idCiomh succewor. to settle charges ot 
fraudulent accounting.'* 

Apart frcaiii tlic Ptincipiei of federal Pro<,eai- 
Hoh of Corporalioiis. v.-iiich largely address rite 
bintuy decision of to charge/not to charge, 
the Departinetit has nc5t provided any official 
guidance as to when a prosecutor shothd 
agree to dder prosecution, indeed, the only 
reference to DPAs in the Pnndpks is in 
the coiuext of encouraging or rewarding 
cooperation.''' Readers are. therefore, left to 
review the explanations, such as they 
ai'c, that are contained in the DPAs thein- 
scives or in the Dcp;u'rincnt’s press releases 
announcing them. 

In t!ie earliest corpora.te deferred prosecu- 
tion. Prudential Securitic', the US Attorney for 
the Southern District oi New York provided 
one of the most detailed explanations, 
stating: 

‘I'l jhc decision to enter into a. deferred 
prosecution agreement with PSl w, as based 
on a variety of factors, including: PSf’s 
payment of an additional fso.fO million to 
compensate innocent investors and its 
prior settlement with the SFC in October 
1993, which included its paying an 
initial S.s30 million into a tund established 
to compensate victims and its agreeing to 
enhanced compliance prcicediires: FSI’s 
cooperation v/ith the United Sfa.fes 
Attorney's Office during the .investiga- 
tion. including its ackijowlcdgeincnt ol its 
own wrongdoing; the concern that an 
indictment w-ould cause crippling colia.t- 
era) consequences to thousands ot inno- 
cent employees anti investors; and the 
fact that tiic core of the crirmnd 
cc'iidiict occurred in the I980’s and the 
depaitnre from PSI of the individuals be- 
lieved to be responsinle lor the WTongfiii 
acts. 


. . . The public interest is well served by 
tiiis agreement. Upon conviction, a cor- 
poration cannot be sentenced to jail but 
only to pay restitution, fines and adopt 
measures aimed at enhancing internal con- 
troK to prevent and detect future wrong- 
doing. i'his agrcci'ucnf imposes such 
sanctions. ... If PSI fulfills all of its 
obligations under the agreemeiic, further 
PKwecution will be imnecessarr.’ '' 

Siinilady, in the Coopery & Lyhr.-ind matter, 
the US .Attorney tor the Ucmral Di'-trict ol 
California noted sever.il fictors as supporting 
the decision to defer prosecution: 

'Uonper’s & Lybrand's conduct foiiowing 
notification of fiossiblc wrongdoing . . . 
coupled with ITS public acceptance cif 
responsibility, its ongchng cooperation in 
the government’s investig:adon, its pay- 
ment ot a multi-million dollar sum, its 
agreement to perform significant commu- 
nity service, and its agreement to insfinite 
ethics training nationwide exemplify a 
commitment to ethical corporate behavior 
atid minimize the likelihood of future 
misconduct-’''' 
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Department stated that .it had deternuned 
tnat entry into tiie Agreement, as opposesl to 


Paeja 329 



394 


EJeferredproseouficns'and the indap«ndent monitor. 
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the law, had three choices: proseciitico, 
aitemaTive:^ to prosecution and non- 
proscciuion. j'\lfhoiigh there are i.'xcep- 
rions, deterred prosecudoji appears to have 
largely replaced sion-pToseciitioii as an op- 
tion. Tike .5 deferred prosecution aghnst a 
Icw-lcvel, firsc-ciine oftender, there are good 
policy reasons lor deferring prosecutions 
against cor|)oratioris. It is possible, however, 
that die Lnirdens of a deferred prosecution — 
significant monetary' penalties, the looming 
threat of prosecution tor the term of the 
agreement, mandatfiiy cooperation, remedial 

s;uice of a Monitor — nia.y cause corpora- 
tions to question die benefits of such 
agreements. 

INDEPENDENT MONITORS 

An Independent Monitor was inciuded in 
the first-known corporate DPA — the Pm- 
drntUi! Secmiiiei case — a.nd it has been a 
regular condition of almost every DPA since. 
Indeed, p'rosecutors have become so enam- 
oured of the idea that they have begun to 
include them in outright ptosccudons — 
matters in wliich charges are brought and the 
corpioration sentenced.*' Furtlier, the SF.C 
has also adopted the mechanism and in- 
ciuded cither prospective monitors or retro- 
spective examiners in several recent 
agreements.'^ 

Independent Monitors have been used in 
a variety of recent enforcement actions. In 
the five most recent enforcement actions 
involving the Foreign (.iorrupt Pracdecs Act, 
against i'itan Corp.. InVisioii L'ceh, DPC 
Tianjin, Monsanto Co. and Micnis Corp., 
the Depann.ient ofjiistice and the SF.C have 
each required the corporation to recaiii an 
Independent Monitor.*'^ indepeneient Moni- 
tors have also figured in sevciail recent 
accounting fraud matters,''’'' as well a.s the 
KPMCi fraudulent tax shelter inve>ngation.'’ 
Siniil.iriy, the SPC has recently used inde- 
pendent Adonicoi's as parts of setdement 
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DPC Ti;nijtn plea agreement, even tiio'ugh 
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that conrp;!!!'/ \va:s nor. at the time, involved 
ill any known nicr|2cr discussions. In that 
agreement, tlie government reciuired the 
company to include m any future sales or 
merger agreement a provision 'binding the 
purchaser or successor tuiiy to the obliga- 


tions described in this Agreement . . . includ- 
ing the provisions set forth in the FCPA 
Compliance Program and Monitor 
Section’/'"' 'lire government also recog- 
nised, htiwever, that a new owner, who had 
no: been involved in the corrupt conduct, 
might not need tlie supervision and oversight 
of a Monitor, i'hus, it provided that, in die 
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margins and will depend, in large part, upon 
the facts and circumstances of the oftence 
conduct and, in some cases, the corporate 
stmeture o: the company. 

A MODEL INDEPENDENT MONITOR 
WORKPLAN 

Independent Monitors operate pursuant to 
tlie terms oi re.kircnce in a carefully negoti- 
ated agreement- i'hc scope of their review 
may be narrc'w or broa.d. their reporting 
requirements may be perioslic or sinrqilar. 
and thc'ir reporting obligation may be to the 
government alone or also to the company’s 
management, to its Audit Committee, oi:, as 
in xdOL, to Its parent corporation’s xAudit 
Committee/''' Obviously, any wcirkplan 
must be custom-designed to satisfy these 
requirements. The follocwing basic elements, 
htswever. are iikelv to be present in any 
Independent Monitor’s workplan. 

Retention 

Selection is only the beginning of the pro- 
cess. ihc first step is i.bvniUMV tu n^goti lIl i 
retention agreement Jins ,s i tin. -put 
nessotiation, involvingrhe Monitor, me gov- 
ernment and the company. The retention 
letter must fill out or clarify any suguc or 
ambiguous terms of riifcrencc in the deferred 
prosecution or plea agreement; establish fees 
and e.Kpenses, as well as any limits thereon; 
state whether the Monitor is ;iuthorised to 
liire experts to assist him; ere. 

burthcr, as most Monitors arc lawyers 
who are membc'rs of law firms, it must 
establish the relationship between the Mcmi- 
ror and his law firm, including whether the 
Monitor may use (and bill for) lawyers at the 
firm, address the issue of any current or 
fiiture conflicts between the company and 
the finn. and set the limits for tliiure recusal 
by the Monitor from work involving tbe 
company or its alTliates. 

Familiarisation 

Once selected and retained, the Monitor 
needs to ‘get up to speed' on what brought 
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the company to its current unfcrtunate sitii- 
ation. The Hrj,t step in this process is. of 
course, to read the basic pleadings or other 
documents related to the DPA. 'i'hese 'vould 
inciude tlie agreement itself; t!ie conipiaint, 
criminal informarion, or statement of facts; 
any related pileadings. such as charges or 
complaints against the company’s current or 
former otficcrs or cmjiloyees or third pmtics 
alleged to have conspired with them; and any 
■written submissions by the company to the 
gcn'cinment. such as any submnsion to the 
Department relating to the Principles or a 
Wells submission Co the SECh 

Secondly, the Monitor should meet with 
the prosecutors or the ShC enforcenienc 
attorneys and, if appropna.re. the investigat- 
ing agents or acrcountanrs. This conversation 
should include both ,i debrithing concerning 
the scope of the government's investigation, 
incl'uding allegations that were not incltuied 
in the pleadings, as well a.s a. discussion a.s to 
the government’s expectations in terms of 
the Monitor’s work. 

Thirdiy, the Monitor should seek ;md 
review jiublic source informarion. such as 
articles or books a.bout the company or about 
any trials involving the tilieged misconduct. 

Workplan: Initial stages 

I he workplan obviously needs to rehcct the 
terms of reference. I'he workplan should 
include both a list of documents that the 
Monitor wants the company to provide and 
a list of employees that the Monitor wants to 
interview. 

The Monitor should plan on an initial 
period ot ‘getting the lights up’, in which he 
fa.miliarises himself wdth the ccaiipany’s 
organisatian, meets with the senior manage- 
ment, identifies the key compliance and 
control processes, interviews the employees 
rcspoiisiiilc for tiicm. and l)cgins to identify 
relevant periodic reports and other 
documents in which he is interested. 

interviews may raise several issues that the 
Monitor will need to address at tills early 
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Uiiring tins micial period, the Monitor 
will ;Uso wauit to farnilinisc himself with the 
companv’s controls. While doing so. of 
course, the Monitor should begin to focus 
on the specific controls, ii any, chat relate to 
his terms cif reference. Tor instance, if, as in 
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Mons-niro, rhe Monitor is tasked witli review- 
ing and monitoring the TCPA compliance 
prograttuni.', ' the Monictir wiil want to 
iJcntilx' the procedures in place tor retaining 
agents, making payments overseas, lobbying 
foreign governments, etc. On tiie orlier 
hand, if, as in elOL, the Monitor is tasked 
with a brc5adcr mandate tc5 review .md 
monitor a compli:uicc crdtiirc as it relates 
to business practices and revernie recogin- 
tion. ■■ then the Monitor wall need to 
focus on the company’s general compliance 
and ethics programme, its accounting con- 
trols, ansi Its Sarbanes— OxlcT)’’ cycles and 
certiheadon procedures. 

Once die Monitor is satisfied that he has a 
basic imderstandiiig of !)ow the company is 
organised, which procedures and controls are 
relevant to his task, atid which employees arc 
responsible tor those procedures and con- 
trols. he should schedule meetings with the 
go'vernment atid company management. 
With respect to the government, the Moni- 
tor needs to confirm th.if nc is doing what 
the government expects irom liim :md 
understand wmat the goveniment will want 
to see and hear at the end of the process, fn 
addidon. the Monito;: ma.y want to provide 
the governmenc with his preliminarv' views 
and report on the company’s cooperation.^ ' ^ 
Whth respect to the coiiipany. the Monitor 
w ill w;mt to ensure that the company under- 
stands what lie will be doing for the rest of 
the term of his appointment and what the 
Monitor is gtiing to expect in terms of 
reports and access. In addidon, the Monitor 
may want to provide tiie company wirh any 
nreiinhnan.' suggestions for improvement or 
discuss a.ny issues that ha.ve arisen during the 
initial period. 

Workplan: Secondary stages 

Having identified key controls ;md proce- 
dures. the Monitor can now move on to tlie 
tas.k of ttiiVfi.rihwy This will, of course, 
involve both reviewing documents a.nd 
conducting more interviews. 


There is simply no W'^ay in wihcli the 
Monitor can. or should, reriew ail transac- 
tions ui which the comprmy is involved, 
rhus, the Monitor must identih' some way 
of viewing the ‘big picture' and then focus 
on specific transactions that are, or may 
be, of interest. For example, in the AOL 
matter, which involved advertising sales and 
revenue recognition, die Monitor may 
review periodic reports on advertising 
sales and only request the underiwng 
documentation for transactions over a 
diix'shoid amount or that meet other criteria. 
I.Ic can then follow up on specific transac- 
tions by asking for additional detail oi inter- 
viewing the employees itnuaived in the 
transaction. He nia.y also want to attempt 
to follow the transaction through the com- 
pany’s procedures horn inception to final 
accounting. In contrast, in an h eiPA matter, 
sucl) dS Momanto or JnVhfon, the Monitor 
may request regular reports on due diligence 
involving foreign agents, consultants and 
joint sx'nture partners as well as performing 
in-depth reviews of all the documents 
relating to a particular foreign contract. 

Further, in asidition to monitoring specific 
transactions or types of transactions, the 
Monitor should plan on ctinducting regular 
periodic interview s or meetings w/itii the key 
personnel responsible for tiie relevant con- 
trols and procedures. For example, i.n an 
accounting case, ir may make sense to 
schediile these meedni's after the close of 
each quarter and rcvii'w any issues that ca.mc 
up in preparing the quarterly reports and 
ceitifirarions. 

Reports 

.At a minimum, the Monitcir is likely to want 
CO create a record of what he did during the 
term of his appointment, provide ■'Ome 
description of the reicvmt controls and pro- 
cedures that lie monitored, and identify any 
naw's or problems he encountered. How 
detailed cliis report should he anu whether it 
should include supporting documentation 
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wiii likely be riie subject of discussions with 
the government :ind the management, par- 
cicuiariy as it may become public some 
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prosecution, nor to mention the costs associ- 
ated with retaining an Indeperulenf Monitor, 
may well wonder whether the ga:nc is worth 
the candle. 
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WHITE 5LCASE 


White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 


Tel 4 1 202 626 3600 
Fax 4 1 202 639 9355 
www.whitecase.com 


Direct Dial (202} 626-3628 gterwilliger@whitecase.com 

April 16, 2008 
VIA FEDEX 


Chairwoman Linda T. Sanchez 
House Judiciary Committee 

Subcommittee on Commercial and Administrative Law 
1222 Longworth House Office Building 
Washington, DC 20515 

Re: March 11, 2008, Hearing on Deferred Prosecution: Should Corporate Settlement 
Agreements Be Without Guidelines? 


Dear Chair Sanchez: 

Thank you for inviting me to testify at the Subcommittee on Commercial and Administrative 
Law’s March 1 1 , 2008, hearing on deferred prosecution agreements (“DPAs”) and related 
matters. At the request of Ranking Member Cannon, I am submitting the following additional 
information for the record. 

In regard to DPAs and other matters, the Subcommittee has recognized the importance of the 
administration of justice being free of improper partisan influence and control. The 
Subcommittee has also recognized that a fundamental aspect of such efforts is to ensure the 
integrity of the criminal investigative process during which enforcement officials deliberate and 
consider the appropriate outcome of a given matter. In furtherance of these laudable goals, and 
in support of the Subcommittee’s consideration of the scope and nature of oversight to exercise 
over the Department of Justice (“Department”) regarding deferred prosecutions, I respectfully 
submit my views on the adverse effects of the disclosure of information relating to criminal 
investigations generally, how our legal system has sought to protect against disclosure, and how 
congressional oversight and Department policies could operate in tandem to further the 
Subcommittee’s efforts in this area. 

The Virtues of Confidentiality of Pending Criminal Investigations 

The integrity of the investigative process is rooted in the ability to maintain the confidentiality of 
criminal investigations. The downsides of the premature or unauthorized disclosure of 
information relating to these investigations are substantial. Such disclosure would likely; 


BANGKOK BEIJING BERLIN BRATISLAVA BRUSSELS BUDAPEST DRESDEN DUSSELDDRF FRANKFURT HAMBURG 

KONG ISTANBUL JOHANNESBURG LONDON LOS ANGELES MEXICO CITY MIAMI MILAN MOSCOW MUNICH 
ALTO PARIS PRAGUE RIYADH SAD PAULO SHANGHAI SINGAPORE STOCKHOLM TOKYO WARSAW WASHINGTON, DC 
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• harm persons who have decided to assist law enforcement; 

• harm the reputations of subjects or targets of investigations, particularly when 
prosecutors subsequently determine that the prosecution of such persons or entities is 
unwarranted; 

• harm innocent employees, investors, customers, business partners, and other 
stakeholders of a business or other organization under investigation; 

• subject Department charging decisions to potentially improper outside influences, 
risking the formation of constituencies for or against the prosecution of specific 
individuals or organizations; and, not least, 

• interfere with or impede ongoing investigations. 

The Legal System Reflects the Reality of Such Costs 

Not willing to tolerate these costs, our legal system has developed several mechanisms to secure 
the confidentiality of criminal investigations, For example, the confidentiality of pending 
criminal investigations is protected by statute, * regulation,^ and Department policy.^ 
Additionally, the legal profession has made the maintenance of such confidentiality a necessary 
element of the ethical practice of law.'^ Furthermore, as part of the larger effort to protect the 
confidentiality of criminal investigations generally, the law specifically affords additional 
protection to the confidentiality of grand jury proceedings.^ Ultimately, the Department, tasked 
by Congress with the responsibility for prosecuting violations of federal law,^ bears the burden 
of both protecting the confidentiality of pending investigations and prosecuting breaches of the 
same. 


' See, e.g., 18 U.S.C. § 1905 (2007) (prohibiting, generally, the disclosure of confidential information by government 
employees or agents). See also 18 U.S.C, § 2 (2007) (“tipping off’ targets of an investigation obstructs justice); 18 
U.S.C. § 1510 (2007) (insurance companies, bank officials, and employees may not notify suspects that they are 
under investigation). 

^ 28 C.F.R. § 50.2 (2007) (concerning the release of information relating to criminal and civil proceedings). 

^ U.S. Dep’t of Justice, United Slates Attorneys’ Manual, § 9-65.140 (“The United States Attorney must carefully 
consider ^e possible adverse effect before releasing information to the public . . . .”); id at § 1 -7.000, et seq. 
(proscribing guidelines governing the public release of information relating to criminal and civil cases); id. at § 1- 
8.000, et seq. (establishing procedures for handling congressional requests for information relating to 
investigations). 

MODEL RULES OF PROF’L CONDUCT R. 1 .6 (2004). 

’ Fed, R. Crim. P. 6(e)(2) (prohibiting grand Jurors, government attorneys, and government personnel from 
disclosing grand jury matters). 

28 U.S.C, § 516 (2007) (“Except as otherwise authorized by law, the conduct of litigation in which the United 
States, an agency, or officer thereof is a party, or is interested, and securing evidence therefor, is reserved to officers 
of the Department of Justice, under the direction of the Attorney General.”). See also Act of June 22, 1 870, 4 1 st 
Cong. 2d Sess., ch. 150, 16Stat. 162 (1870) (establishing ±e Department of Justice). 
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Congressional Oversight 

1 respectfully submit that congressional oversight of decisions to defer prosecution should be 
weighed against the value of protecting the confidentiality of criminal investigations and the 
costs of failing to do so. Congress certainly has an important role in conducting oversight over 
the Department and has an interest in ensuring that the Department evaluates and considers 
appropriate criminal charges resulting from crimes of broad public significance. 

Respectfully, however, effective oversight does not require that Congress or this Subcommittee 
exercise real-time oversight of charging decisions generally, or decisions to defer prosecutions 
specifically. Congressional oversight during the investigative process would be akin to an 
autopsy of a live body, and would likely impose costs on society similar to the costs, mentioned 
above, of the premature or unauthorized disclosure of information relating to criminal 
investigations. Even if oversight were conducted in closed session, charging decisions would 
still be exposed to outside influences and the subjects or targets of investigations would still 
suffer the opprobrium of being suspected of criminal activity. Finally, real-time oversight would 
unnecessarily, and unconstitutionally, entangle Congress in the exercise of prosecutorial 
discretion entrusted exclusively to the Executive Branch.^ 

Effective oversight also does not require the collection of sworn testimony from career, line 
officers who exercise prosecutorial discretion. As explained below, subjecting line prosecutors 
to congressional inquiry on the exercise of discretion would inhibit its free exercise. Rather, the 
appointed heads of the Department’s offices, boards, and divisions have traditionally been the 
persons to respond to oversight inquiries and it would be wise to have it remain so. 

A prosecutor’s most difficult decision as to whether to prosecute an individual or organization is 
in the close cases, where acquittal may be more likely than conviction. If the prosecutor, faced 
with a close case, declines to prosecute an individual or organization v^dely believed to be 
culpable and then has to justify the decision not to prosecute in an oversight hearing, the lesson 
for the future will be to instead charge in the case and avoid the questioning and criticism of a 
decision not to prosecute. 

There is a real-world example of this effect that, in particular, aptly illustrates this point in the 
context of congressional oversight. In September 1992, the House Energy and Commerce 
Committee, Subcommittee on Oversight and Investigations, began investigating whether or not 
the EPA had sufficient criminal investigative resources.^ Chairman John Dingell believed that 
the EPA’s criminal enforcement record, under legislative pressure, had improved only to be 


''See, e.g., United Slates v. Armstrong, 517 U.S. 456, 464 (1996) (separation of powers doctrine reserves broad 
prosecutorial discretion to federal prosecutors who “are designated by statute as the President's delegates to help 
him discharge his constitutional responsibility to ‘take Care that the Laws be faithfully executed’”); In re Grand 
Jury Subpoena, Judith Miller, 397 F.3d 964, 976 (D.C. Cir, 2005) (“the exercise of prosecutorial discretion is at the 
very core of the executive function”); see also Prosecutorial Discretion, 36 Geo. L.J. Ann, Rev. Crim. Proc. 209, 
209 n.646 (2007) (collecting cases), 

^ Louis Fisher, The Politics of Executive Privilege 82-84 (2004), citing EPA 's Criminal Enforcement 
Program: Hearing before the Subcomm. an Oversight and Investigations, H. Comm, on Energy and Commerce, 
102d Cong,, 2d Sess, 1 (1992). 
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stifled by the Department.^ Chairman Dingell criticized the Department for failing to prosecute 
“responsible corporate officials or for entering into plea bargains that collected only modest 
monetary fines. Attorney General Janet Reno initiated an internal review upon taking office, 
but also took the ill-advised step of permitting the Subcommittee “broad access” to Department 
personnel, including line attorneys.'' The Clinton Administration was reported, nonetheless, to 
be “leery of the chilling effect ... on lawyers and supervisors who make sensitive decisions in 
criminal cases. 

In March 1994, an impatient Subcommittee subpoenaed the records of six cases handled by the 
Department’s Environment and Natural Resources Division (“ENRD”) and requested that the 
Senate Judiciary Committee delay Lois J. Schiffer’s confirmation as Assistant Attorney General 
for ENRD. As a result of this dispute, Chief of the Environmental Crimes Section Neil S. 
Cartusciello - a career Department attorney - was forced to testify about specific cases in an 
“atmosphere of distrust” and under sustained congressional scrutiny.*'' He eventually resigned, 
maintaining that such an atmosphere was impeding his Section’s effectiveness and adversely 
affected the morale of its staff.”*^ The fact that the Department’s internal review cleared the line 
prosecutors involved, as well as Mr, Cartusciello, failed to stop the episode from descending into 
what one commentator called “a fiasco” that caused irreparable harm “to the revered principle of 
prosecution free from politics . . . [and] in which the Justice Department, for the first time in 
history, breached the wall between branches of government and subjected its career employees to 
a congressional witch hunt.”*^ 

Recounting this unfortunate episode is not to suggest, however, that Congress cannot exercise 
appropriate oversight over the exercise of prosecutorial discretion while keeping prosecution free 
from politics. Such oversight should be done through political appointees because they are 
ultimately accountable for the exercise of the President’s law enforcement policies. The subject 
matters of such oversight might include ensuring: 

• that federal resources for law enforcement are efficiently allocated and used; 

• that prosecutors have the substantive and procedural legal authorities needed to 
perform their tasks; 

• that the decision-making in the field by U.S. Attorneys is subject to sufficient 
oversight and supervision by the Department leadership so as to ensure that similar 
cases are treated alike on a national basis, even while accounting for regional or more 
localized public safety and criminal justice needs; 


Ud. 

'Ud 

' ‘ Jim McGee, House Panel Subpoenas Justice; Documents Sought on Environmental Crime Cases, Policy Change, 
Wash. Post, Mar, 12, 1994, at A4. 

'^Id 

'^Id. 

Jim McGee, Chief of Environmental Crimes Section Quits, WASH. POST, Apr. 2, 1994, at A4. 

Mark C. Hansen, Editorial, at Justice, Wash. Post, Apr. 8, 1994, at A21. 
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• that the use of monitors and similar arrangements at the expense of putative 
defendants in cases involving businesses is done in a manner which returns value to a 
company and its owners, including stockholders, for the expenditures made and is not 
used as merely a punitive measure; 

• that the use of criminal laws and penalties against legally fictitious persons, such as 
corporations and other business organizations, does not place U.S. companies and 
issuers listed on U.S. exchanges at a competitive disadvantage with foreign peers or 
non-U. S. issuers; 

• that companies which choose to perform internal investigations and/or to disclose 
voluntarily their own wrongdoing receive favorable consideration in connection with 
any subsequent exercise of prosecutorial discretion as to the matter disclosed and 
whether the Department should undertake a formalized program to recognize such 
corporate cooperation and to ensure that favorable consideration is given on the basis 
of objective criteria in all cases. 

I thank you and the Subcommittee again for inviting me to testify on March 1 1 , 2008, and thank 
you and Representative Cannon for the opportunity to submit these additional views for the 
record. 



cc: Honorable Christopher B. Cannon 

Honorable Mark Filip, Deputy Attorney General of the United States 
Honorable Brian A. Benczkowski, Principal Deputy Assistant Attorney General for 
Legislative Affairs 
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